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Explaining This Issue 


HIS iss the JouRNAL is devoted almost 
wholly port of the Annual Meeting of 
he Assoc t Denver. It believed that the 
ldresse lelivered furnish valuable material 


the Ba e campaig yw getting under way 
proced inges to secure a better adminis- 
itio1 in this country. Unfortunately 
was not ] ible to include all the addresses at 
the sessions the Association proper in this issue, 
ut those mitted will appear in the September 
imber, t eting the picture of one of the 
most remark neetings in the Association’s his- 
ry an é vhich, it is believed, the movement 
the im] ent of the administration of jus- 
tice received a decided impulse. The forthcoming 
Annual Report will of course contain not only the 
iddresses published in the JouRNAL but also a num- 
ber of those delivered at the meetings of the various 
sections Limitations of space compel the JoURNAL 
» confine itself largely to a presentation of what 
Vas said a1 ne at the sessions of the main body. 


Secretary MacCracken’s Appointment 

N Aug. 9 President Coolidge appointed Wil- 
liam facCracken, Jr., of Chicago, Secre- 

tary of the A an Bar Association, as Assistant 


Secretary of Commerce in charge of the regulation 
ind development of commercial and other civil 
iviation Mr. MacCracken took the oath of office 
on Aug. 11 and at once began on the important 
work which has been assigned to him. With his 
appointment, we are told in a Washington dispatch 
to the Chicago Daily News, “the government is 
prepared to embark upon broad program of de- 
velopment the commercial aviation field as an 


adjunct t ition’s transportation facilities. 


Che last s f Congress enacted comprehensive 
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statutes vesting in the department regulation and 
supervision over this new transportation agency, 
and the routing organization for carrying out the 
mandates of the new law has already been under 
taken in the department itself.” 

The new Assistant Secretary brings unusual 
experience to the discharge of his important task 
He is an experienced aviator and has for years paid 
particular attention to the practical problems of 
this newest of sciences. As chairman of the Ameri 
can Bar Association’s Committee on the Law of 
Aeronautics for a number of years, and as general 
counsel for the National Air Transport Company, 
in the organization and development of which he 
was one of the prime movers, he has become thor 
oughly familiar with the legal questions which the 
evolution of a new industry naturally presents. His 
interest in, and connection with, recent legislation 
on the subject has further aided in giving him a 
comprehensive understanding of the situation. 





The Mineral Law Section 


N account of the creation and organization of 

the newest section of the Association, that on 
Mineral Law, will be found in another part of this 
issue. The section starts with a fair membership 
but it is believed that many other members of the 
Association will desire to associate themselves with 
it. In order to do so it is only necessary for those 
interested to communicate with the Secretary, Mr. 
Peter Q. Nyce, Albee Bldg., Washington, D. C., 
who will be glad to make the necessary arrange- 
ments. It would be a good idea for those thus writ- 
ing him to indicate in what particular branch of 
the Mineral Law they are specially interested. 
There is no additional expense involved in joining 
the section, as old members of course know, but as 
newer members may possibly not be informed. 














Reference Books on the Constitution 

N view of the particular interest which attaches 
| to the subject at this time we print herewith the 
full report of the Special Committee of the Ameri- 
can Bar Association on Reference Books on the 
Constitution. This composed of 
fF, Dumont Smith of Hutchinson, Kan., 
Edgar B. Tolman, of Chicago, IIl., and 
Freund of the University of Chicago 
follows: 


committee was 
Chairman ; 
Prof. Ernst 
rhe report 


At a meeting of the Executive incil of the Association 
at Los Angeles in January, Presid Long received a letter 
from Mr. Harry Chandler of the | Angeles Times, setting 


forth the need of a Reference Library on the ( onstitution for 
preparing for the ora 
High Schools 


He said that one 


the schools, as an aid to tudent 


torical contests | mducted annually in the 


eing ¢ 
of the country by a group of ne papers 
of the great difficulties that contestants was the 
lack of 


whom 


labored under 
rence books that the 


mstitution, did not feel 


suitable refe teachers, few of 


have studied the ¢ competent 


to make a proper selection, and suggested that a special Com 
mittee of the Association he appointe 1 to select and recommend 
a Reterence Library 

letter to the Executive 


Council and the Council instructed him to appoint such a Com 


President Long submitted the 
President Long immediately appointed the undersigned 
February We 
» classes 

Class “A” 


that we consider 


mittee 


who began their work ir have divided out 


recommendation into tw 
S00ks mot r less 
students of the C 


indispensable for 


nstitutic and particularly 


schools and colleges 


Class “B” 





Books for the more intensive student who desires a br ade 
knowledge of the whole subject 
Dp » 
elaware Corporations 
ORGANIZED REPRESENTED 


Assistance to Lawyers in Organization—Maintenance 
of Statutory Local Office—Full and 
Complete Service. 


Digest of Delaware Corporation Laws—Pamphlet on 
Stock Without Par Value free to Lawyers on request 
—Also Forms for Organizing Corporations. 





The Best Book on Delaware Corporation Law 


DELAWARE CORPORATIONS AND 
RECEIVERSHIPS 


(Second Edition, 1925) 
by Josiah Marvel 


Full text of law, annotated with all decisions, 
Statutory and Case Law and Rules of Court 
Governing Receiverships of Delaware Corpora- 
tions. Also Forms for organizing Delaware 
Corperations. 


Cloth bound 268 pages Price $3.00 Postpaid 
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Equitable Building Witmingtea, Delaware Tel. Wilmington 132 
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that should cover the interpretation of th 
historical background with as littk 
find that many lawyers are seeking informat 
line. The fact that we have omitted a particul 
reflection upon that book; this list is sel 


purpose We 
were duplicati 
The following 1 


He Crit 
hiske; Houghton 
pensable book to 
Should be read 


Confederation, the chaos, anarchy, and 
states were falling, the events which led up t 
the Constitution, and carries the | 
ton’s inauguration. 


“THE Stor’ 
one volume 
contact with the 


ution 


land ; 


“THE COoNnsTITI! 
APPLICATION,” 
& Company, Boston; 
by paragraph and gives 
direct style, the meaning of each, 
not original, and the manner in which it 
the Supreme Court 


AND ITs 


tution paragraph 


and applied Dy 


value to the 
leges. 

“THE 
M. Beck; George 


This book covers 


the meeting of 
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the study of the origin 


THE CONSTITUTION,” 
copyright owned by the 
This story is a brief history 
polity from the time that our 
Romans down to the 

It sketches briefly the Anglo Sax 
the Saxon Kingdom, the Norman « 
Constitutional struggle 





Lawyet 


CONSTITI 


from which it was adopted 
Constitution,’ Wade 


Society Press, Grand Rapids 


Se 
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aarti os 


Exchanged 

















Federal Bet »f Iowa, has devoted 
ve tizenship wor Ti really the father of 
American Citizet I The book is elemen 
ially adapted to the use of teachers who 
F Ws the Constitution, as it 
clearly of the instrument as 
st ( c 

An I HE S Fr THE CONSTITUTION,” 
| e University of Wash 

versity Pre New York; one volume 
rter f the Colonies and their Const: 
Crow it cites and analyzes the 
e Constitution The clos 


il Controversies” and 
e | aluable 
. ” 
r ( HE SUPREME CouRrT, 
irl \\ ttle Brown & ( Boston: one volume 
t leading cases in which Acts ot 
gre eld unconstitutional; it gives for the first 
he mu cussed Five to Four 


Class “B” 


Lodge's edition; G. P. Putnam’s Sons, 
\ | book is a classic and needs no 
gE S Ee ( . & Uwnitep Srartes,” by 
Wa ttle Brown & | New York; three vol 
torical work that received the Pulitzer 
ld be suitable for Class A if Mr. War- 
t ne volume, thus making it available 

irs aders 
| LARSH y Albert J Be veridge ; 
t ! ( I tol I ] ne rhis book is 
n Marshall, but a complete 
i t ne hirty-hive years ot 
Supreme Be lt is the standard 
O Charles W. Pierson; 
New Y ‘ lume This volume 
enty age phasizes the change of 


th 


Constitut g nterpretation, neither commending 

cribing it with great 

A } t erick G. Oliver: G. P 

! S \ Yor ‘ lume ‘JEFFERSON 

rude » Bowers, H ought m, Mif 

Lo t lume rhe wks are bracketed be 

se tl t ment t " Whil each is in 

, ti the 7 wether give a vivid 

ray g hg r senting antagonistic 

t ative stages 

THe ( FreepoM,” by Randolph Leigh; G. P 

S York ne 1m Mr. Leigh is the 

ctor rat 1 Contest einbefore referred to. 

book g briefly an account of the Constitutional 

ventic ttractive picture of the Founders. It is 

lescription of the change in our State 

rime Representative form towards pure 
Ket endum and Recall 


{ONT SMITH 
TOLMAN 
FreUND 


“_ommiuttee 


National Research Endowment 


LC! | Charles Evans Hughes, John W. 
E, Da D. Young a Henry M. Rob- 
nson ire e twe \ members of the 
ecla tee ) e National Research 
ndowment ey are directing an undertaking 
raise $20,000,000 for research in pure science. 
lhe boar \ rmed at the request of Albert A. 
Michelson, 1 ent of the National Academy of 
Sciences. M ert Hoover is to serve as chair- 
an of the re Che National Re search Endow- 
ent will bs ed to facilitate and expand the 
rk of experienced investigators in directions in- 
ited by tl ised programs of research. 
this é it will make the career of 
esearch more {| luctive and more attractive, draw- 
g inte rk ma lliant students in 
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This is 
Rebinding Time 


August and September is best time for sending 


wornout law books to be rebound. Good books 
and tools pay in Increased Efficiency of users, to 
say nothing of the Satisfaction of having them in 


the Library. The Book Binding firm we employ 
does the best work. Make up your list and ad 
vise how many you wish rebound. Prices very 
reasonable. We handle thousands of volumes for 


customers every year. 

ADVISE as to any sets of law books you want at LOW 
PRICES. We have just bought a library of 1,30 volumes 
from an estate on ons ion of seller. It contains: 

NORTHWESTERN PORTER, complete 

NORTHEASTERN REPORTER complete 

ATLANTIC REPORTER, complete 

INDIANA REPORTS, complete 

OHIO REPORTS, complete 

MICHIGAN REPORTS, complete 
WISCONSIN REPORTS, complete 
NEW —_— Common Law, Chancery and Court of Appoals 
to N. E. Reports 

AMERICAN STATE REPORTS and Digests, complete 

ILLINOIS REPORTS to N. E. Reporter 

CYC. AND CORPUS JURIS 

IOWA REPORTS, — 

COOP. U. S. REPORT 


Shall be pleased to quote prices and describe 


after examination. Advise how we can serve you. 


We have all of the NEW LAW BOOKS. 


GEORGE I. JONES, Law Bookseller 
202 S. Clark St., Chicago, IIl. 











TEACHING THE CONSTITUTION 


“T consider it the best work for school 
uses I have ever seen.” 
Jno. GARLAND POLLarp, 


William and Mary ( 
Williamsburg, Va. 


Report Committee American Bar 
tion on Reference Library on Constitution for 
Schools and Tea hers: 

“Tt is a book of as much value to the lawyer 
as to the student in the schools and colleges.” 


THE CONSTITUTION 
OF THE UNITED STATES 


Its Sources and Its Application 
By Thomas James Norton 


Dean, ollege 


4 1ssoc ld- 


Eleventh Printing 298 Pages Cloth $2.00 


At all Booksellers or from 


LITTLE, BROWN & CO. Publishers 


Boston 
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GRAY’S DIGEST 


of 


CONNECTICUT REPORTS 


From Kirby to vol. 99 inclusive 


With complete cross references 
to 


L. R. A. and A. L. R. 





Qu Om>--— 


Every Point in Every Opinion 
Exhaustively Digested and Indexed 
by 


JOSEPH A. GRAY 





of the Connecticut Bar 


a O- 
Five Large Royal Octavo Volumes 


Price $75.00 Delivered 








Write for Terms 





dV aa 


o 
AAA APA Aa 


RAEN AAMT ARG UEN GY PRAWNS ro WAR RAS Ok A As RRIAAIERAG Ba GAN PE ALMA RNA" aes 


“BAKER. VOORHIS & CO. 


45 JOHN ‘ST. . NE a YORK = 


qreceererrurwesrwesesrumnrrerd | I i A Ait RT i 
ee a ———— —— 


2) oe Seow" ee ~ 

















Ty eR i I Me els a, NAY Le 


ala nn 





THE ADVANCE 


le; ith Situation 


\ 


{ nctitiuits 


lefense 








ement of Criminal Law 


OF THE AMERICAN BAR 


Public Dissatisfaction With Civil Procedure 
Duty of American Lawyers to Bring About Im 


ents Unshackling Courts and Simplifying Procedure—The Bar’s Mission 


Individual Liberty and Local Self-Government 
Endangered* 


By Hon. CHester I. Lonc 
resident American Bar Association, 1925-26 
meeting of this ind other ways of settling controversies, and now 
z ting in Saratoga the public is coming back to the courts. 
( e1 members present. The violations of law have been so flagrant 
Denver. There that the demand for law enforcement is now heard 
x the oldest and = everywhere. Unfortunately, the courts are unable 
\llied with it to cope successfully with the existing situation. 
e Ol form State Laws, 90 ‘They also have been the victims of too much legis 
e Amel! Law Institute, four ation. The legislatures have told them in the 
rt at this meeting. minutest detail just how to proceed. They have 
than doubled its heen told to go this way and then that way. They 
t 10 ind is fairly repre- have been given so many directions how to go 
By the American that they have hardly gone at all. They have been 
( belong to bar kept so busy reading the legislative sign boards 
those who are that they have almost stood still. 
tice at the Bar. \t present the enforcement of the criminal law 
g p vidual can do js particularly ineffective. We have had much in- 
s org | effort to accom- vestigation and many surveys; we have begun to 
yer 1s directed apply the remedies. This Association has a Special 
tice of his pro- Committee on Law Enforcement. It made a com- 
t a citizen OF plete report in 1922. Several members of the com 
mittee then went to England and France and a 
to judicial pro-  yery exhaustive report was made in 1923. We have 
tion mm a satis- 4 Section on Criminal Law. It has been particu- 
een so functioning, larly active and has done much in the way of gath- 
ected to the courts ering valuable information ; 
( ( ement of the criminal \t the request of this Association, through its 
the ¢ | belief has been Special Committee on Law Enforcement and its 
' suffers can be Section on Criminal Law, the American Law In- 
law would always stitute has undertaken the work of preparing a 
particularly in Model Code of Criminal Procedure. Progress has 
1 and then all been made, although the work has been so recently 
nge in public begu (The American Law Institute Proceed- 
many doubters ings, Vol. III, p. 439.) It is too much to hope that 
; [here are a when completed any state will adopt this code as a 
reasing, WhO whole. However, it will be a model for the use of 
ws we now have Congress and the legislatures. That such a code is 
ther laws We necessary is apparent. The public has lost faith in 
has suddenly the efficacy of the courts and their results in the 
w is only part enforcement of the criminal law. Crimes of vi- 
n conditions olence have been so frequent that in several states 
e to reanze that certain classes of citizens have taken into their own 
papers | rhe hands the protection of their lives and property. 
. ns with quasi- This is true of bankers. The money entrusted to 
ey can perform them has been so subject to theft and robbery, 
ssing. There without any punishment of the criminals who took 
eated in the next it that bankers’ associations in several states have 
. ecoming more organized vigilance committees to protect their 
COMMUSSIONS. property. They are training bank clerks to shoot 
_ exIstS to kill. They recommend certain kinds of guns 
sauce Com because they are more deadly. Greater rewards are 
Ss, arbitration, Given for dead bandits than for live ones. This is 
49t Annual Meet an astounding condition and should not exist in 
( ily , 





any civilized community. Such committees were a 
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necessity in the early days in the mining camps of 
the West where no laws had been enacted, but in 
the present state of society, where laws against 

found on the statute books, such 


such crimes are fo 
course is indefensible, 
It is the greatest reflection on 


and should not be necessary 


our courts, and a 


most conclusive proof that they do not properly 
function. The slow processes ol the law and the 
uncertainty of the outcome have induced criminals 


to perpetrate crim detection o1 
For the same reasons the owners ol 


do not on 


ithout tear ol 


punishment. 


defend it the rely 


property ind 
peace officers. 
A recent editorial in a daily paper, written by a 


former Govern f é ur states, contained 
the following 
A Filling Stator ent in Kansas City lost patience 
at the tenth hold-up and armed himself The eleventl 
bandit to visit hi tation ha ust been buried. He had 
three bullet he I in nim wher tne 1 lling station agent 
ceased firing It's a simple method that ought to be fol 
lowed generally b lling station employees In these 
davs, when the usual protect wencies of the law lack 


provide adequate protection, society 1s justified 
I were 


ver t 


which 
thing 


capacity to 
methods 
] 


in adopting 
effective in the days before we turned ¢ 
experts and speciali 


some | tne 


zed 


have been 


In several states there organ! 
crime commissions whose jurisdiction relates only 
to the apprehensi n. prosecution and trial of per 
sons accused of crimé lhe creation of these com 
missions is in response to the videspread demand, 
found everywhere, tor an 1m rovement in the way 
and manner in which we have been enforcing crim 


inal laws. 

Two important uw ficial surveys have recently 
been made—one in Cleveland, the other in Mis 
souri. New York has made progress in the trial 
of persons accust 1 of crime Crime today is or- 
ganized, and it faces an American Bar that is not 
fully organized If crime is made unprofitable, it 
will decrease | ease the chances of failure, 
make the taking of human life hazardous, and 
crimes of violence will be tewe1 


The Joint lative Committee in New 


York made 32 recommendations for changes in the 
laws of that state in criminal procedure. Nearly 
all of these recommendations were enacted int 
law. The progress made in the enactment of these 
laws induced the legislature t yrrovide for a pet 
] | 
manent Crime Con The commission 1s 
to examine into the crime situation in that state 


imes of vi lence 


with special consideratior to ct 
It is to report to the next session of the legislature 
recommendations 


and to present bills to carry its 
without 


into effect The membet ire to 
compensation, but their necessary 


serve 
expenses are t 
be paid 

This commission is t 

official National Crime ( 
official recognition of the 
of crimes of violence, and the 
that the courts shall give relief to a 
has become unbearable 


srowth of the 
ission. It is the first 
videspread prevalence 
lemand of the publi 
situation that 


sat 
ut 


The situation relati to judicial procedure 
was described by Elihu Root in 1914 in an address 
to this Association. Mr. Root said 

During the 60 odd year vhich have elapsed 

the reform of American procedure by codification there 
' : 
has been a constant movement towards the same old 
condition of complex and technical procedure, caused 
legislative interf vit letails of practice 
many states, year by vea! vell meaning lawvers ave 
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he Ne N 


"1 
swelled in 


original 


tel 


] 


also 


by t 


procedure 
is shown by 
and judicial decisions; 


sion 


Thi 


today, but 
dissatisfaction 
the 


s was 


elation to 


finds its counterpart in the 


he 


s witl 


public 1 


AMERICAN Bar AssOciATION JOURNAL 


pt 





ovisions 


ndeavoring 
practice 


Code, as a 


this way to mort 


dimension 


n the courts witl 
lack [ 


the demand 


Phis 


s 


said twelve years 


worse. 


ot 
tor t 
by 


quasi judicial powers 
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Congress, and not the Supreme 
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questions. 
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by laymen as cures for the d 
then and exists now They we 
and they are all wrong now 


that, although sincerely made, « 


not have succeeded 


the 


‘] he 


The question 1s 
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es 


last resort 
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tie 


to oppose ing 
taken the lead in judicial rete 
this has been most untortunat 
dress, Dean Roscoe Pound used 
nificant words in relation to the 
judicial reform 
More than one unhappy feature 
tration of justice which 1s a tactor 
f which complaint is made so just 
of short-sighted, ignorant applicatior 
o difficult problems of law and 
ind administration, which called not 
but for the uncommon trained sens¢ 
More than one bad feature of tl 
procedu hat swept over the cour 
ible t application of the legislat 
problems that did not admit ot that 
this is even more true of our admi 
stice vhere has lay insistel 
inke g details, without regar 
f those details, been more conti 
where have the courts been more 
and de ed provisions than in ct 
ced 
H » +} oY 1 t] t- ; 
€ l€ very aptly stat 
ing reforms made by those wl 
no | . » che: ve <} 
ne law and how the changes shi 
iF ‘ erywhere else, we 
who ki e problems to be me 
with which they are to be met, kr 
that will ly the materials, and kr 
of the experience of the past out 
have been wroug! And yet. s¢ 
1) attitude of juristic pessimisn 
the d things by laymen and 
we expect the public to str 
endeav the best they may 
nd are sufte to continue 
Common law lawyers opp 
ment of equity courts, and were 


the creat 
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THE ADVANCE OF 


branch of jurisprudence for many 
eading lawyers were not favorable 
tution of the nited States when first 
( essing the fear that it would be fatal 
t \ situation confronts us now that de- 
ind ref in procedure that should 
é uwyers and t trusted to the inex- 
ymen 
es have been obeying this or that 
t the instance of some individual 
e legislature: many of such laws must 
( e we nprove the administra- 
é 
ers the several states know what 
r t remedy the law’s delay and 
re certain. They must act No 


be drafted that will apply to all the 


é outline can be presented and 

i an that suitable for all the 

e adopt Legislation can be 

it the situation in that par- 

hould be simplified in the United 

been in England. They had the 

and delay there They reformed 

( We have not. The legislatures 

l id neiples and the details 

ules of court. Much tinker- 
( ( t should stop. Let us proceed 


edy \ large number of laws that 


é th spec ! ertainty in the ad- 
stice shou be repealed. 
c att a recent letter to my 
tep forward that might he 
the ir associations. They ought 
ea i 1D« of the states of legis- 
stricts the opportunity of the judge 
ol in the trial of cases and with 
in sary freedom in advis- 
ww a its application to the facts 
makes him mere 2 nominal factor in 
ffectivenes e judges’ functions in 
state e re for the demoral- 
< ‘ the press 
\ it al the tate bar associations 
é in the st—more can be done 
he Committee on Jurisprudence 
Is giving se attention to this 
\ vve é more responsible 
( ens for the enactment of laws, but 


ponsible for their enforcemanat. If 
1 t work. we ought 
that should 
gislatures have gone 
eg for procedure in 
shackled. Some of 
kle ild be ren ed. They en 
straight jackets They should wear ju- 
losely. Commis- 
their own rules. 
courts lo the same? If the 
I believe we can 
reform in judicial procedure. If the law- 
ree, the laymen in the legislature 

eir recommendations on 
cedure. The first 
ent should be in the several state 
composed of 


repairs 


have be 


\ Tudicial Council. 
te nd trial courts and practicing 
study the 
bar associa- 


+ hodv that 


at will 
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tion and the legislature. A proposition on pro- 
cedure that has the support of the judicial council 
and the state bar association will usually be passed 
by the legislature. When the legislative shackles 
on judicial procedure are removed, it will then be 
up to the judges to perform. They can now do 
much without legislation to increase the speed and 
certainty of jury trials, but they can much 
more when certain restrictions are removed. Law 
yers will play according to the rules of the game. 
The rules should be changed; the judges can bring 
about these changes after the legislature removes 
the restrictions. 

Lawyers are usually 
those who are in active practice. 
ever, should come from within the profession, and 
not from without. In this age of and 
speed our judicial machinery is not up to date. Let 
us see that our working tools are repaired, not 
destroyed. Let us remove the obstacles that im 
pede the progress of jury trials. Let our slogan 
be “Slow down the Legislatures and Speed up the 
Courts.” 

Not within the memory of lawyers now living 
has there been so general an attack on judicial pro 
cedure as today. There is discussion everywhere, 
in the press, and on the platform, about the en- 
forcement of the criminal law. There has been 
as much complaint in regard to the methods of 
procedure in civil cases. There is an awakened 
interest everywhere in law reform. It is very 
difficult to secure uniformity in judicial procedure. 
The procedure in the several states is now different 
and so the reforms must of necessity relate to a 
procedure now in force. Everywhere complaints 
are made that recommendations by state bar asso- 
ciations are given but slight consideration by legis- 
latures. This is the result of lack of organization 
among lawyers. Nothing worth while can be ob- 
tained in the way of legislation without an organ- 
ized and systematic effort. We have witnessed 
the results of organization, both in promoting and 
defeating legislation, but we have not taken the 
pains to perfect such organizations among lawyers. 
The results have been that, while state bar asso- 


do 


especially 
how- 


conservative, 
Reforms, 


accuracy 


ciations have recommended legislation, but few 
laws simplifying procedure have been passed. In 
order to simplify judicial procedure, it will be 


necessary first to improve the organizations 
through which the passage of needed laws only can 
be secured. We are in an age of organization, 
One individual does not count for very much any 
more. Organizations largely control legislation. 
If everyone else organizes, why not the lawyers, 
upon whom rests the responsibility of improving 
judicial procedure? 

The individual is no longer dominant in legis- 
lation. An individual lawyer presenting a bill, 
even though he is in the legislature, is not given 
the consideration that would be given to the recom- 
mendation of a judicial council composed of judges 
and practicing lawyers who are daily engaged in 
the administration of justice; especially if that 
recommendation is also endorsed by the state bar 
association. I know that legislatures pay but littl 
attention to what lawyers think should be done in 
substantive law, but I believe that they will pay 
marked attention to what they may recommend in 
A beginning has been made in a few of 
‘his has come from the establishment 


procedure 
the states. 


















520 


of judicial councils in Massachusetts, Ohio, North 
Carolina, Washington The Massa- 
chusetts Judicial Council has made a report to the 


forth the particular reforms 


and Oregon. 


legislature and has set 


that should be made in that state; some by the 
enactment of new laws and others by rules to be 
adopted by the courts. The Massachusetts Ju- 


dicial Council consists of five judges and four 


practicing lawyers 

A judicial council, composed of a 
f rial court, and several 
the f 


' 


judge of an 
appellate court, a judge of a 


17 t ’ | 


practicing lawyers, will command respect of 


the profession and its rec mendations will have 
weight with the legislature When the recom 
mendations of such a judicial council have been 
approved by the state bar a sociation, and then 


persistently urged upon tl 
be obtained that otherwise could not be 
F . weral weare thic Aceon 10ONn 
or several yea tn \ ciation, 


has ut red Congress to 


cislature, results will 
secured 
through its 
committees, pass a bill 
United States the 
for the 
writs, pleadings, 


giving the Supreme Court of th 
power to prescribe il rules dis- 
trict courts, the f 
motions and the practice and pr 
at law. That 
such powers, in making rules 


venet 
ie 

rm of process. 
cedure in actions 
exer©r< ised for 


many years 


f practice in equity, 


admiralty and bankruptcy. The bill has met with 
very determined opposition in the Judiciary Com 
mittee of the Senate. It h recently been favor- 


a law 
the ju 
that 
the 
uniformity in 
actions at law, 
quity, bankruptcy and ad 


along the line of 


will become 
cident to 


ably reported We hope that it 
This bill rec onizes that I 
dicial 
of making rules of procedurt 
right direction, will result in 
procedure in the 
as we now have in ¢« 
miralty. It speaks for progress 


power vested in the Supreme Court is 


é 
It is a step in 


federal « urts i! 


removing the shackles that now bind, retard and 
obstruct judicial procedure in the federal courts. 
On the same day that this bill (S. 477) was 


reported to the Senate by the Judiciary Committee, 


there was also favorably reported by the same 


committee the Caraway Bill (S. 455) to amend 
the practice and procedure in the federal courts 


wers of federal judges 
makes it 
federal judge to express an 
opinion on any point in the evidence, requires that 
the instruction shall be before, and not after, the 
argument, and that it must be in writing. The in- 
tention is to reduce the federal trial judge to the 
position of umpire, and to make it sure that he 
takes no part in the il of 
The principles underlying these 
diametrically opposed. The Cummins 
in the direction of according the courts the right 
to make rules that will simplify 
bring about satisfactory results where there is now 
confusion and 
is a sample of 
voing on for many vears, that has 


It would take away certain p 
that have 
reversible error for a 


been exercised for years It 


ictual tri cases 


two bills 
sill is a step 


are 


Mo 
I 


procedure and 
actio1 The Caraway Bill 
that has been 
caused the di- 
in which the courts now find themselves 
li the Caraway Bill sl law, it will 
place the federal « similar to 
that of many will increase the 
dissatisfaction with court procedure and make 
worse the law’s delay. The forward step that was 


aissatist 


legislative I kering 
leinma 
( le become a 

position 


state courts It 


taken by the establishment of a judicial council 
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} ‘ 1] 
not now ve Tolk 


in the federal courts should wed 
by a course that will retard rather than promote 
the administration of justice. 

The Cummins Bill (S. 477) speaks for progress 
and uniformity, the Caraway Bill is tainted witl 
retrogression and reaction. It is to be yped that 


the Caraway Bill will be defeated 


I believe in the organization 


cils that shall have jurisdictios er procedurt 
both civil and criminal \ unior the Judicia 


Massachusetts wit the Crime 


New York is practicable and 


Council plan « 
Commission plan of 


desirable. 


The American Bar should meet the demands 
of the public and bring about refor1 in judicial 
procedure 

It should also give attention to the quest 
not related to judicial procedur vhich the 
public is interested. The American Bar As a 
tion has ever been the defender the ( titu 
tion. Years ago when the recall of judges was a 
live issue this Association came to the defense of 
our judicial system and fought that ema to its 


death. 


When it recently was proposed to make Cor 
gress the court of last resort, the Special Com- 
mittee on American Citizenship took up the gage 
of battle and opposed the amendment. We had a 


presidential campaign two years ago and one of 


the issues was whether this amendment should 
be adopted. The two major parties were opposed 
to the amendment. Over four million people voted 
for the candidate who favored the amendment, but 
he was overwhelmingly defeated 

Our most important duty to the public is 
to discuss our organic law. There is an awakened 
interest in the study of the Constitution and its 


Amendments. This has 
of the demand for more amendments 

The American Bar Association has never 
tated to take a position on any legal question, 
cially a constitutional one. 
the Constitution of the United States, and defended 
it against attacks. That 
is the one profession the members of whicl 
they begin to discharge their duti take an 
to support that Constitution. Public officials 


largely been t 


It has always discussed 


should be so, be 


but other persons connected with private busi 
nesses and professions do not. The man who runs 
a store does not take an oath before he begins; 


the man working on the street is not required to 
neither is the physician 

other professions We do, and so we ought to 
know the Constitution; we should have a c 
hension of it; we should know when it 
we should know when it is undermined; s 


do so: members of 


mpre- 
is attacked; 
king 


into the history of our organization, we find it has 

not hesitated to take a position on questions re- 

lating to the Constitution of the United States 
There are two issues forming in this country 


on constitutional questions that lawyers should be 
informed upon. These 
preservation of individual liberty; second, the pres- 
ervation of local self-government These two is- 
sues are very closely related: Ther 
the individual that neither the state nor the na 
government can take from 

“Liberty” is 
One of the purposes set out in the preamble is, “To 


two issues are. 





him 


recognized in the Constitution. 
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there is an interference with the liberty of the child 
to learn. That is the question, and that is what 
the lawyers and the bar associations of this coun 

have a right to consider. The question is 
hether the law interferes with the principles on 
hich our government is founded. Has not the 


state the right, either by law or through its boards 
; | 


education, to say what shall be taught in the 
chools It has, if its restrictions are reasonable 
it cannot be arbitrary. The Supreme Court de 
ed that the state had acted in an unreasonable 


nd arbitr manner, and no state can do that 


ary 


We live with persons who have rights equal 
t ur own. To secure our own rights we must 
ibmit to a reasonable regulation of our actions. 
(his 1s necessary in society. Washington in his 
letter transmitting the Constitution to Congress 
said 
Individuals entering into society, must give up a share 
liberty to preserve the rest The magnitude of the 


must depend as well on situation and circumstat 
»bject to be obtained 


ific 
ice 


as on the 


While we must submit to reasonable regula 


tions of our actions there is a tendency to regulate 
ur opinions as well. This cannot be done in a 
land of liberty. Constitutional limitations forbid. 


he effort to control opinions by law is not new 
Che conflict over religious freedom was fought out 
in \ before the Constitution was made 
Liberty of opinion is older than the Constitution 
Shortly after Jefferson wrote the Declaration of 
ndence he resigned from Congress and was 
elected to the legislature of Virginia. He was 
there placed upon a committee to codify the laws. 
that work he wrote statutes 
that radically changed the laws of that state. One 
‘of these was the statute for religious freedom. The 
thers were passed but this met with such opposi 
tion that it was temporarily laid aside. In 1785, 
when Jefferson was minister to France, the contest 
was renewed. Patrick Henry, who was Governor, 
favored an assessment bill that provided for taxing 
all property for the support of teachers of religion 
Provision was made for the taxpayer to designate 
the church to which he wanted his taxes to go. 
[his bill aroused much discussion. Madison, who 
was in the legislature, opposed it and presented 
Jefferson's statute for religious freedom. The con- 
test on from the sea to the mountains and 
bevond. When the legislature later reconvened 
there was no one to support the Assessment Bill 
Jefferson's statute for religious freedom was passed 


irginia 


pursuing several 


I 


was 


with but few amendments. After the contest was 
over Madison said: 

Thus in Virginia was extinguished forever the ambi- 

s hope of making laws for the human mind 


It became the law in Virginia and is still the 


law in that state. The Virginia statute is pub- 
lished in full in the Bar Association JouRNAL tor 
July, 1925. 


William J. Brvan in 1904 (Foreword in Vol. 8, 
Monticello Edition, Jefferson’s Writings), had this 
to sav about the Virginia Statute for Religious 


Freedom: 


In the preamble to the Statute for Religious Freedom 
Jefferson put first that which I want to speak of last. 
It was that the regulation of the opmions of men on re 
ligious questions by law was contrary to the laws of God 


and to the plans of God. He pointed out that God had 
it in His power to control man’s mind and body, but that 


he did not see fit to coerce the mind or the body into 
















n the Divine 


ought not to use the 


ploy Jefferson realized that 
of love and not a religion of f 
I believe that, when Jeff 


of the Continental Cong 
member of the legislature 
France, Secretary of 
United States, President 
put on his tombstone 


Here was buried Th ma 
Declaration of the Americat 


Virginia Statute for religious 
University of Vir 
Madison was in 
with drafting the first « 
to the Constitution 


Congress shall m 


Justice Waite who said 


legislati t 


and not 


That the 
actions only 





opin 


Congress was deprive of 
mere opinion, but was left f 
were in violation of I 


order. 

Thus Congress was fot 
The same restrictiot 

\mendment 


been 


ions. 
Fourteenth 

Liberty has 
of local self-government 


War that has been chang 
ment has been increasing i1 
the states have 
local self-government ha 
a dual form of 
in history to 
should continue 
Generally all government 


been 


government 


as 1t WwW: 


capital. This has not bee 
started on the dual plan 
delegated to the national g 
the states have no contr 


to the states an 
government 
which we started has fortu 


reserved 


has n 


far. It has been preserved 
Local self-government 
day. The disposition is t 


means th 


ment of religion, or prohibiting 
This amendment was 
nold’s case (98 U. S. 145) 


Imp I 


Let the 


steac 


ington, and as little as possil 





obedience to eve 
self was not willing to use coerc! 
certain religious views, man uni 


religious freedom, he assisted 
its strongest support 
Jefferson, shortly before 
epitaph. Passing by that he 


establish sucl 


Governor of Virginia, 


und that if God him- 
t force man to accept 
red and liable to error 
he would not em 
eligion was a religion 
sted in establishing 
gt our government 
death, wrote hi 
had been a member 


\ 


Virginia, 
ce-President of 


and had much to 
first amendment 
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T 
United States, he 
' 
on author of the 
endence, and of the 
m, and father of the 


and the national government weak. 
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t is the first attempt 
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\ specting an establist 
the free exercise thereof 
nstrued in the Rey 
in an opinion by Chiet 
gz rnment rea 
, 

4 gisiative power el 
reach actiot whicl 
subversive of good 

bidden to regulate opin 

( the states by the 
| 


yy the impairment 
states resume and 


exercise the powers reserved to them Restore 
liberty by restoring state control over local affairs 

Closely related to this question of liberty of 
opinion, or the control of ions by law, is the 
other question of the preservation of local self 
government. The two are allied In the organi 
zation of this government we did not have only one 
government. We did not have but one at the be 
ginning, and ought not to have but one now. We 
had two, a national government and the state gov- 
ernments. It took them both to make this federal 
government. 

For the first 70 years the states were strong 


ivil 


~ 


The powers of 


them 


ry 


great 


*¢ 


Thus 
We have 


It 


beginning 


on from one 
is country. We 
were 


pow ers 


ment and over them 
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the national 


ie dual plan o1 
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/ years 


to 
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tals. The question for us, as lawyers, to cor ler is 
whether it is best for the people that oanize 
dual form of government. It has been gradual, al 
most imperceptible at times, but the drift has beet 
all one way, and it has been done because Congress 
has been induced to exercise certain powers re 
served to the states 
Elihu Root in his annual addre 19] 
There will always be danger of g 
along es which will break down the 
distribution of powers between the nat 
government. Upon the preservation of 
necessarily in detail but in substance 
one hand, the maintenance of our 
on the other hand, the preservatior 
government which in so vast a ul 
liberty 
Powers thus conferred under specia 
special purposes do not revert They a 
if the proce goes on our local gove re 
weaker and the central government 
of local affairs until local government 
Washington by the votes of distant n 
to local customs and needs When that 1eS é 
freedom of adjustment which preser t nationa 
power and local liberty in our system, w e destroye: 
aid the breaking up of the umion will inevitab follow 
I do not ask for any restrictior the national 
government in its administration nterstate o1 
foreign commerce, federal taxati those i 
ers that are delegated to it by the constitution. But 
in recent years, there has been a y the 
national government to take over police powers 
that heretofore have been controlled by the ites 
Part has been done by a Constitutional Amend 
ment, and of course can only be inged by a 
repeal of the amendment Chere ive been four 
amendments to the Constitutior he past 12 
years that have materially changed the relations 
between the national government a the states 
The concentration of power the national 
government went on constantly until the proposed 
Twentieth Amendment was submitte ( eTess 
in its wisdom thought it best that it should deter 
mine what persons under 18 yea ve should 
work, how they should work or whether they should 
work at all. Congress seemed parti ur anxious ; 
to control and regulate what is y called 3 
“Child Labor It first passed t egulate ! 
it under the commerce clause l was declared ; 
unconstitutional by the Supreme ‘ rt hen 
passed another law and sought to regulate | 
labor under the taxing clause his also was de 


clared unconstitutional. It then passed the Twen 





{ 
tieth Amendment and submitted it to the states to 3 
be ratified ( mgress evidently a me t the 9 
amendment would be ratified i ue urse as all 4 
other amendments recently submitt ad beet Pa 
This assumption was wrong. There is lde x 
awakening \ few states ratifi t ore " 3 
jority rejected it It has been feated to date 
The reguiation olf child labor w vnere 
it is now, with the states. It isa te field 
for local self-government. Conditions in the ffe1 
ent states vary and legislation t priate 
in one state may not be applicable e! se ’ 
who opposed the Twentieth Ame t 
because they | ld 
labor. It w unt i 
invasion of local self-governme ore had 5 
so far attempted } 
Chere has been, howeve te 
vears an impairment in | il sé é 4 
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stitution. The 50-50 


é é are the most destruc 
le sé Under it ¢ ongress says to 
appropriate a dollar. You match 
tins ther dollar. Then the two 
ent as the national government 
There are six of these 50-50 ap 
the statute books. They 
red to by different terms. The Presi 
subsidies By others they have 
the “Bribery of the States,” but how 
é é principle, destruc- 
‘ 9 ( and should not be 
helds not now occupied. 
\ é ible for them; both 
e S é f them were passed 
tratio1 f President Wilson; 
ler President Harding \ halt 
t that ar of those laws should 
the policy should not be fur- 
here é ms why public roads 
exceptio1 The national government 
1 syste f post roads, and has 
the formation of the government. 
t al the six acts shall be re 
t the proposition. Shall we go 
pt it i policy here are other 
re is the one wr the Department of 
take millions of dollars by 
é e control of the national 


it 1 I ne of the proposals 
that is for the 
power over 
hereto 
danger 


been 


any 


of the last 
to enforce 
Cwentieth 
restrictions by 
erty of actions. 
interfere with the 


ite the repeal of any 
s passed 
ta t the proy 
ly ‘ lic ce the 
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osed 


tures on Ii 


iy of the last 
They are 
the Consti 
ive had tour more 
Iments have ma 


e relatio: f the 


mendments to 


national gov 
done. I 
have been 
m calling 
proposed. 


tes But it has been 
the laws that 

t e amendments. Ia 
nendment that are 
great 
There 
lations between the 


ernments. When 


an have 


posed e done 


Congress 


go there ere pending over one 
end the Constitution of 

tes. and most of them were to take 
tes and lodge it in the national 

ere have been two gov- 

t t! ght Hamilton repre- 
1 Jefferson the state 

he union of both to make this na 
he Hamilton school, but I 

é ir in the concen- 

he national government. Lin- 





coln pleaded for the union of the states and called 
out troops to preserve that union. We of this day 
should stand for the union of the national and state 
governments. This not the old states’ rights 
doctrine that was settled at Appomattox; but it 
the preservation of local self-government that was 
left to the states and the people by the reservations 
after certain powers were delegated to the national 


18 


18 


or¢ 
4 


vernment. 


Liberty with government! Through the ages 


there has been liberty without government. There 
has also been government without Liberty. But 


there has always been the hope for Liberty with 
Government 
} 
i 


Man may live alone with liberty but 
live in society without government. He 
must give up some oi his liberty in order to pre 
the rest. Rome had liberty with but little 
government and then she had government with but 
little liberty. The nations of Continental Europe 
tried and failed. England tried and partly suc 
ceeded. Our experiment here has been the most 
outstanding and successful. We have finished what 
England began. 

The Magna Charta, Petition of Right and Dec- 
laration of Rights in England, the Declaration of 
Independence, Bill of Rights and Fourteenth 
\mendment in the United States are sign posts 
that mark the progress made in the march toward 
liberty with government. After the failures to have 
liberty with government in the Old World the new 
world solved the problem. It was done by provid 
ing for an independent judiciary with power to de 
clare that a law was not a law because it violated 
the Constitution. It was done by our dual form, 
the national government supreme in its sphere and 
the states in their sphere; the one not to interfere 
with the other. 

\What was lacking in the original constitution 
and the first 10 amendments to preserve liberty 
with government was supplied in the Fourteenth 
that forbids a state to take life, liberty or property 
without due process of law as the national govern- 
ment had been so forbidden from the beginning 

The one protection for the liberty of the indi- 
vidual is in the Supreme Court of the United States. 
The power has been exercised for over a century to 
declare when an act of Congress or of a state leg- 
islature is not a law because it violates the Consti- 
tution of the United States. In that power of the 
court there is more protection to individual liberty 
than in any other government since the beginning 

governments. 

Liberty will abide here if we maintain our dual 
it will disappear when we destroy the even 
the national and state govern- 


le cannot 


serve 


nation ; 
balance between 
ments 

The battle against Intolerance is 
Freedom of Learning is in peril. The American 
Bar should take part in this contest. The forces 
are gathering to preserve liberty of opinion; liberty 
of the teacher to teach; liberty of the child to learn; 
and local self-government. 

The advance of the organized American Bar 
preservation of the liberty of man, woman 
Let us hope as the 


on The 


} 


in the 


and child is very reassuring. 


organized Bar increases in members, power and 
influence that the blessings of liberty and of local 


government may be made more secure to our- 
selves and our posterity. 


self 








OUR NEW PRESIDENT: 


TR WHITMAN 
Connecticut. 
his father, 


HARLES SEYMOl was born 
on August 28, 1868 

His mother was 
John Whitman, was a virile minister of the Presby 
terian Church, wl = f the more desir- 
able charges in New York, and 
Ohio. His ancestry was identified with early New 
England, with a strong relis and cultural back- 
ground; and the somewhat ant character of 
his father’s calling gave y Whitman an early 
acquaintanceship with the and point of view 
of the Middle’ West, as well of New York and 
New England 
Mr. Whitman w from Ambherst 
College in 1890, with the degree of Bachelor of 
Arts. His law studies were ried on at the New 
York University Law School, from which he was 
eraduated in 1894, with the degree of Bachelor of 
He has alway tive in the Amherst 
ssident of the Amherst 
ved the degree of 


nover, 
Lil \rne, and 


tit ' 
A1iCi 


as graduated 


aws. 
alumni, and has served 
Alumni Association 
A. M. from Williams College in 1904, and has re- 
ceived the degree of Doctor of Laws from Amherst 
College, New York University, Williams College, 
Hamilton College, Syracuse University, and West 
ern Reserve University. 
After graduation from 
came to New York City, 
law. After admission to 
the practice of law, and also 
and political affairs. During the 
Mayor Seth Low, he 
tion Counsel under 
sented the Low 
negotiations at 
rewarded his diligent service by 
City Magistrate, in which judicial post he served 
from 1904 through 1907. During a part of that time, 
he was the president of the Board of City Magis 
trates, and introduced notable betterments in the 
procedure of the Mag ourts 
Governor Charles E. Hughes appointed him a 
judge of the Court of General and 
in 1909 he was the Anti-T candidate for 
District Attorney of New York ( He made 
a rousing campaign and was although 
Mayor Gaynor (Democrat) Re 
publican nominee Mayor 
District Attorney began January 1, 
December 31, 1913 
District Attorney 
attention by 
of the office, 
professional 
men and gamblers 
cases involving police 
part of his work for law 
ally investigated and tried the 
and secured convict 
approbation. 
In the fall of 1913 he 


herst, Mr. Whitman 
school, and studied 

ar in 1894, he began 
became active in civic 
administration of 
\ssistant Corpora 
George | Rives, and repre 
in many important 
ipital Mayor Low 
by appointing him a 


served as 


administratio1 


the State ( 


istrates’ ( 


Sessions in 1907, 
immany 
ounty 
elected, 
prevailed over the 
His first term as 


1910 and ended 


Whitn 
the efficiency an 
which he 
standards 
and his fearless handling of the 


1an attracted national 
| vigor of his conduct 
-d according to high 
on the gun 


levelope 
His warfare 
uption notable 
ntorcement 
more difficult cases, 
met with widespread 


were a 
He person 
ions Ww =>. } 
was re-elected District 
Attorney for another four year term. with the com 
bined t and support of both the Re- 
publican and Democratic « ations of the City 

After serving a tot: ive years as District 
Attorney he was electe e Governorship of 
New York in 1914 elected to the Gov 
ernorship in 1916, his 


endorsemen 


ending December 


CHARLES S. WHITMAN 


31, 1918. As War 


entered energetically into all of the 


Governor 
put the men and resources of the ] 
the disposal of the Nation, in time 
maximum service. Governor Whitma: 
closely with the Bar Associations 
two terms as Governor, and his j 
ments won general commendation 
character. 

Upon retiring from the ( 
Whitman returned to the practice 
eral practice as a member of the firn 
Ottinger and Ransom, now the fir 
Ottinger, Ransom, Coulson & Goetz 
No. 120 Broadway, New York City 
devoted himself to his profession 
energy and zeal which he had displ 
office. 

Mr. Whitman has long been a 
York City, County and Stat 
the American | 
served on many of thei 
mittees. He represented the State 
on the General Council of the Art 
sociation, and has just completed 
industrious service on the Executiv: 
the American Bar Association 
ber, and later the chairman, o 
Special Committee on Law Enf 
made notable studies in the Unit 
abroad and presented a report whic! 
ful source of material and cor 
mendations in this vital field 
the Executive Committee, he has 
sub-committees which have been 
headquarters organization and routi1 
sociation work, 

Mr. Whitman is a member 
Metropolitan, Union League, Centur ty, Army 
and Navy, Bankers’, Downtown, } | Repub 
lican, Republican, Amherst, Sleepy and 
Newport Country Clubs, and of tl lI 
the Order of the Cincinnati, Sons 
Sons of the American 
Wars, St. Nicholas Society, New | 
and the New York Society of Mi 
Officers of the World War, and is 
Alpha Delta Phi Fraternity 

Mr. Whitman was marri¢ 
Hitchcock in 1908. Their childret 
Whitman and Charles S. Whitman 
man died on May 29th of this year 
resides at No. 54 East 83rd Street 
and his summer home for many ye 
Newport ; 

As a lawyer and leader of met 
work has been characterized by 
common sense, fairness, appreciati 
ing points of view of his adversari 
to the progressive functions of the 
during the coming year, hel; 
\merican Association to the 
of America can cooperate in ¢ 
democratic useful administ1 
sociation’s affairs, he fulfil 
objectives in the Association 
position of great honor and re spor 


he has been unanimously electe 


New 
tions, as 
and has 


well as of 


versity, 


tion, Revolt 


; 
) 


Bar 
, and 


ind 


will 
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DOPTED Amendments to Constitution 
and By-Laws clearly defining the sphere 
of tl 
Standing Committees on “Commerce,” “Com 
mercial Law and Bankruptcy,” and “Ai 
Law”; providing for conference between the 
Association's Committe: ind the Conference 
of Commissioners on Uniform State Laws 


€ various ommiuttees; creating 


under certain circumstances; authorizing ac 
tion on the recommendation of a Section ot 
the Conference of Commissioners on Uniform 


State Laws at a meeting of the Association 
following or contemporaneous with meeting 
of the Section or Conference 


Created a Section of Mineral Law 


Located Permanent Headquarters of Asso 
ciation at Chicago, the Treasurer’s office, how 
ever, to be continued at present salary and 
present locatio1 


Commended organizatiot1 f the American 


“legitimate and 


Legislators’ Associati 
constructive effort to a t the legislatures of 
the various states in the performance of then 


duties.” 


Elected Simeon E. Baldwin of Connecticut, 
Alfred Hemenway of Massachusetts and Fran 
cis Rawle of Pennsylvania, the three surviving 
members of the Conference at which the Asso 
ciation was organized in 1878, as life members 
of the Association, without dues, and invited 
them to attend the fiftieth annual meeting 


cuests of the Associatio1 


\pproved and recommended for enactment 
H. R. 6248, 69th Congress, being a Bill to Pr 
tect Trademarks, etc.:; List HH R 12368, 
Amending the Statutes as to Procedure 1 


Patent Office and in Courts, etc., and H. R 
11840, Amending Section 129 of, Judicial Code 


Approved following Acts submitted by Con 
ference of Commissioners on Uniform State 
Laws: Uniform Tax Lien Registration Act 
Uniform Chattel Mortgage Act; Uniform Act 
to Regulate Sale and Possession of Firearms ; 
Uniform Act for Extradition of Persons 
Charged with Crime; Uniform Motor Vehicle 
Registration Act; Uniform Motor Vehicle 
Anti-Theft Act; Uniform Motor Vehicle O} 
erators’ and Chauffeurs’ License Act; Uniform 
Act Regulating Operation of Vehicles on 
Highways. The last four constitute what is 
called the Uniform Motor Vehicle Code 


Reafirmed its approval and urged on Con 
eress the enactment of “An Act Relatin 
Sales and Contracts to Sell Interstate and 
Foreign Commerce” (S. 2792, H. R.8944, 69th 
Cong.); approved Bill “Relating to Carriage 

by Sea” (H. R. 11477, 68th Cong.); 


of Goods 


approved proposed Bill “providing for pay 
ment of interest on judgments’ rendered 
against the United States for money due or 


contracts.” 





ASSOCIATION’S WORK AT DENVER SUMMARIZED 

















































similar measure to abridge ps 











Judges in conduct of Jury Trials; to « 
tinue to promote passage oI me erel 
lore approved as tollows 
Declaratory Judgments provi 
pointment of Ofhcial Stenograp! 
Courts; relating to Loss of Civil Right 
defendants on conviction of n 
relating to Reviews on Appea c 
Protection of Aliens in Treaty 
the Uniform Procedure Bill 

Approved S. B. 2858, 69th ¢ c 
aries of lederal Judges, and 
mittee on this l ect to pi é ore 
of this or like legislatior 

Urged pport of S. B. 477 +19 
the Uni ! Procedure Bill 
members al by tate le 
tions 

Authorized and directed [resi t t 
\ssociation to comply with re 1)i 
rector ot S. Veterans bBurea 
nate members of the Associati 
ment by the Director as an Advi inci 
for the U. S. Veterans Bureau a its Dire« 
tor on all legal questions connected it] 


guardianship of the insane and 


" nt 


of the Fvovernment 


Approved H. R, 9174, providing | el 


index of the session laws of the va tate 
and a digest of important leg 
urged its immediate passage by ( Ort 


\uthorized President to ap 


ppol IX] 
lary committee of one member fri ea St 
to act in conjunction with Cor tte 
Change of Date of Presidential I: 

in matter of ratification when and s( 


Constitutional Amendment is subn 





Authorized Air Law Committee to tendet 
its services to the Secretary of | t 
assist in dratting regulations under Air Cot 
merce Act of 1926, 
Passed resolution that Comn 
ance Law furnish copies of print dra 
proposed Code of Insurance Reg tory La > 
to various bodies and that revisi lraft be 


su)mitted to annual meeting in 192 


Passed resolutions of thanks to the Der 


Bar Association, the Colorado Bar Associa 
tion, and the ladies of members, for their h 

pitality during annual meeting thanke 
the Boy Scouts who had been I iSSist 


ance on this occasion 


(Approved plan to afford met 


rrr — 


tunity to purchase at cost copies the A 


notated Code of Ethics, prepar: Cha 
man Boston of the Special Cor is | 


Supplementing the Canons of 


of that committee 























DENVER MEETING OF ASSOCIATION BREAKS ALL 
ATTENDANCE RECORDS 


Hundred Members Register 
Hearty Welcome and Efficient Prparation of Denver 
Bars—Procedural Retorm Is Keynote of Remarkable Meeting— 
Greet Spe akers at [ty ery Session 


qual in Number 


\dvance otf American Bar 


Members of Families Accompanying Dele- 


Large 
President Long Maps Out Lines for 
Section of Mineral Law Created 


ther Important Business Transacted—Unbounded Hospitality 


of Hosts 


Annual Meeting of the Ameri 
ll remain long in the 
e wl ittended it. The pro- 


interest, variety 

accomplished was 

lhe attendance broke all 

er twenty-one hundred mem 


iccompanied by their ladies and 


eir tamilies, being present. The 
he Colorado lawyers added 
hich already adorn 

lation Moreover, it was 
ent was made that 
had broken its own record 
ver the twenty-five thous- 
theme of the meeting. 
in nearly all ad- 
\merican lawyers were 


el and gird themselves for 
responsibilities of the profes- 
id to itself. The program was 
rposes of mental relaxa- 


ment of professional 
been done but much 


led the keynote of al- 
when he outlined 
| law enforcement 

remedies which 


t ~¢ 
( r experience elsewhere, 
merican Bar to take the lead in 
hes edies applied. The 


ement of the Criminal 


“Greater Efficiency in Judicial 
iations of this all-important 
Dubbs’ absorbing story of “The 
e Mountain Regions,” was 
present from an epic past to 


ne achievement Mr. Nor- 


Nat Encroachments and 
while warning of 

ent which lawyers are pe 
Lal pbell Lee’s address 
English Law of Property” 

ith the main theme of the 
trik 9 r nde1 of the will- 
servative nation to make 

re plainly needed. Mr. James 


Future of Democratic 


gy and suggestive, po- 


litical rather than legal in its point of view, but it 
may well be added that the future of Democratic 
Institutions is a subject closely allied to that of an 
improved and effective administration of justice. 

In a series of business sessions, the Association 
reathrmed its support of fundamental principles by 
again instructing its committee to oppose the Car 
away Bill or any other measure to abridge the 
powers of United States judges in the conduct of 
jury trials. It recommended for congressional en 
actment a number of measures which have been 
under the consideration of its committees for longer 
or shorter periods—among theni the bill to give the 
U.S. Supreme Court the same power to make rules 
on the law side of the federal courts that it now 
has on the equity side and the bill increasing the 
salaries of federal judges. It also approved an 
unusually large number of proposed uniform Acts 
submitted by the conference of Commissioners on 
Uniform State Laws, among them the Uniform 
Motor Vehicle Code which deals with a subject 
of growing importance. 

The election of Mr. Francis Rawle, Mr. Alfred 
Hemenway and Judge Simeon E. Baldwin to life 
membership, and the invitation to them to attend 
the fiftieth annual meeting as guests of the Asso- 
ciation, were graceful acts expressive of a genuine 
appreciation of the labors of those who founded 
the organization and helped bring it to its present 
state of usefulness. Establishment of the perma 
nent headquarters at Chicago was a step dictated 
by obvious considerations of convenience and econ- 
omy. The Treasurer's office, however, will remain 
in its present location and at its present salary. 

\mong the most important things done, from 
an organization standpoint, was the adoption of 
Amendments to Constitution and By-Laws, which 
clarify the spheres of the various committees and 
guard against the over-lapping jurisdictions which 
have caused so much debate in the past. The basis 
of the action of the Association was the report of 
the sub-committee on Scope and Plan, as amended 
by the [Executive Committee. The report of the 
sub-committee, of which Mr. Frederick A. Brown 
was chairman, was published in full in the May is- 
sue of the JourNaL. The Secretary’s office will soon 
print a pamphlet giving the constitution and by- 
laws as finally adopted and they will, of course, 
appear in the forthcoming Annual Report. A dy- 
ing echo of the friendly contest in the matter of 
jurisdiction which has long been waged between 
the old Committee on Commerce, Trade and Com- 
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mercial Law a1 tiie \ { { mmiuttec ) oT ! r c l re 
Uniform State ' mittee is headed, ited for the occasion l} 
ex officio, by the Chairma the Conterence I eived may be « led 
(Commissione! 1 ni te Laws, cam t t ere t eat 
on the report of the mittee Howeve! rtably t t events M 
the issue was quicl tt onderé ere the banquet 
Che Sect he ( l t iS 1 of any 9 
ports made by the the regula But king a ( 
sions of the « t the a é curtail rew apa 
were of a high ra t ttendance gel i Vista i t ‘ i the lighta 
good \nothet ect t] f M eral iW, efiect Wa cing 1] 
date from the Det r me the demand fot th tage to the immense ba 
agency of tl ( m mal other s here anothe: 
‘Lhe organiza I ne { I irom time ers maste the tecnni 
time is sufhcie evi e in existe attorded 
have proved tl ill questior vite e banquet wa ( 
The entet ! c prepare itt Ic¢ ie first speake M 
the Colorado lawyet ttable interest and é who represented the ¢ 
variety. \ me e good thing | 1 speecl l it and hu 
vided for the visitors 1 y imposing Pproceecer e hearers became 
it fails to convey anything e an adequate idea inced tnat £ resident Long's 
of the hospita I 1 ( liality penina I t ut thn —— = Con | ahr 
all It is th ( efforts to re ce ‘-prat : 
to writing, but rT re rthele constitutes the et sper: Me , pap Ns 
most important part eri f unusually agre¢ “ag ; ar gat ’ ym a ; 
able experience Che ( lawvers and theit dann ong aunty m merica 
a : of inquet | een their ert 
ladies constitut thems mmittee of the A leter ws ; weed | H 
whole on entertainment a t oe that « | ' \ ‘ ; 
haga > i judge \ ee Itstes, of Le 
be suggested ¢ é pica . ugene | pert of the 
their visitors v | hom 1 e addresses t 
They took the embe the mounta Sir Jam ikins, preside 
on wondertul Cm I 1 two diz iul \ ~ lat! | ve | witl 
ation, and showed thet t iders of ( happy « , and Mr. Harvey 7 
cenery They r had nis ¢ I V R } \ I made a un 
the fisherman a t his mountain t it t eve 1e smiling 
it having beet that t ‘ \t t conclusior r the 
and the serious busi! f meeting are 1 Long int ed Hon. | I 
gether incompatible ere gardet ne “4 Pre ent, who was lib 
for members ; r la the country poke briet paymge 26 
tiring pre t na t the t 


a special part) cl the t agree bec se:  « 


there was a banquet t clic on. the mie , er 
a mel ra event, and the 
night as the anni \ ciati \1 
l ( cil¢ 
rangement evi é ( t ar 


runctio1 Wel tl é First Session 
Hon { IX mat t> . on 
LESIDENT LONG ¢ ‘ 


special commit I vement ‘ “ : a 
meeting and | } ke od | hye, alors Lae 
members, a t] enresentatives of 1 < e beamesnignedl i 
Colorado bar ] t] mes col aie be am ( r rye 
for special mention 11 tion with the a “one ners? ae * ee. 
preparations |! 1 t f f uccessful meet oecrtmeets sree caliber a ay 
ings in the A tio! entire istory are M1 See wee JN 
Henry McAllist re! Ge ah a , ‘ , vee | é | er vel | 
committee « ' ' { Mecct yt " 

Dines, Horace N v] tT. Stea é; aa ee dn ile 

H. Ellis, Will ) Ss —_— . : ‘ Mi ! 5 | é 


Clayton ( I) ( Vl f Mv ee ; P ; 
lallmadge, Ker mer | ron ine vou alent of thas 
Hugh McLeat I M MM elle Carte f j 
. ‘ P . : ( nrert i Uy ne¢ 
Mary F. Lathr ere cunnecte “The ar 

’ ( egraph« 


> . 1 . \ ' . 4 = 
the committe: is enumeratior ( had beet ted as 
construed a ilure t t onize gratefullv a ‘ : ’ ae 
that so many ot ers and the : “a 

- , ( c c 
dies did for tl t rt tertainment of visit ea ae 
: ; . i ( c ane mal 
ing’ members | j , 11] 
is she ceived more ela 




















retching far to the east; 


PROCEEDINGS OF 


eda body. May yout 


fit and pleasure 

er yonder are great 
which are depos 
there also are to be 
s that shine and 
nd these are some 
Is not something 
n of the law? Are 
led by glittering, but 
resemble truth and 
given wis 
to the 
crystalized into law 
rgotten things. 
: the mountains. It is 


ns, ve 


some snow- 
l enjoy the superb 

peak, ; r as the eye can reach; 
beautiful 
lear as tal; fertile parks and 
And when 
y those who are so 

ering ! trifling inequality in 
plains that they fail to see the 


treams 


fes n there are those who are so 
I l every ‘i’ and in cross- 
eparing and deliv- 

trifling, 
lversary’s pleadings 
neiples of law and 


ken. Such persons 


( t atta king 


some 


lened if they became 


pect to lay aside trivial 
ascend the steep 
ist held of juris 


leave without see- 
te re nature, not content 
] with the kindly 
ti has bestowed her treasures of 

ivis] ind that she had 
Color » the Centennial State. 


ieen City of the Plains, 


gers Welcomes Association 


Butler’s welcome, 
e, President Long 

President of the 
elcomed the visit- 
ellow Members 
| priate and few, 
east to the last of 
members of the 
inter- 
te ’ project in their 
yroblem of en- 
eT Wwe have had 
energy and 


ll the time 


' ‘ 
Te Keenty 


funds 


‘ to require or suggest, to 


~~ 


in extend 


WCCK 
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to you the hand of fraternity, it is not because 


we have not had the means or energy to devote to 

the problem, but that we have falsely planned o1 
i » i 

that the 


lormal take 
form of self-glorification. | am not anxious 


weather man deserts us 
words of welcome naturally 
Some 
to glority Colorado or the Colorado bar today, but 
rather to glorify you. The real welcome that you 
will find is in the hands, in the faces, in the presence, 
in the activities of the members of the Colorado 
bar, who, | trust, will surround you and accompany 
you through this week. We will try to leave things 
n such form that you will be reluctant to go home 

“However, there is one word that 1 ought to 
say confidentially between ourselves, as a Colorado 
lawye! to our visitors. The profession ot the law 
is vastly overcrowded in Colorado. 
lf any of you care to pursue such profitable occu 
pations as bricklayers or automobile mechanics, we 
will welcome you. But if any of you, while desiring 
to stay in Colorado, still have some idea that you 
would like to practice law, we have a committee 
appointed on that subject who would like to in 
terview you and perhaps provide return tickets 
( Laughter. ) 


( Laughter.) 


g 

lor a week, however, we are 
hosts; for a week, command us and we-are at your 
service ; for a week, if Denver does not do her duty, 
and Colorado does not do her duty, she will betray 
her proudest traditions. Thank you.” (Applause.) 


President Long’s Response 


He alluded to the 
means a 


your abject 


President Long responded. 
fact that the Association was by no 
stranger to Denver. ‘Twenty-five years ago it had 
held its meeting in that city. At that time three 
hundred and six members were registered, as com 
pared with over sixteen hundred that had already 
registered for the present meeting, with the prob 
ability that the total final registration would exceed 
that of even the meeting at Detroit. He added, 
amid applause, that while the Association was small 
in numbers twenty-five years ago, on the day pre 
vious it had passed the 25,000 mark in member 


There was still another relationship between 
Bar Association and the Colorado 
growing out of the meeting in 


the American 
Bar Association 
190] he silver bands which adorned the gavel 
which he held in his hand had been presented by 
\ssociation to the American Bar 
The Coloradans had noticed it in its 
unadorned state at the meeting in 1901 and there 
upon had determined to adorn it with virgin silver 


the ( olorado 
Association. 


from their own mines. 

“On these bands,” he continued, 
forty-eight presidents of this Association 
gavel (holding it up) was used by David 
Dudley Field, a president of this Association who, 
prior to that time, had led the reform of procedure 
in this country seventy-five years ago. It also was 
used by his great antagonist in that conflict, Jame: 
C. Carter, another president of this Association 
That gavel was used by John F. Dillon, one of the 


“are the names 


oO! tne 


noted lawyers of this country It was used by 
Simeon E. Baldwin, governor of Connecticut, Chiet 
Justice of that state, and one of the original organ 


It was used by U. M 
Denver meeting 


izers of this Association. 
elected at the 
twenty-five years ago, and whose statue now stands 


mose wno Was 
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in Statuarv Hall in Washington—stands there’ the child to learn; and local self-government he i 


representing a great lawyet advance of the American Bar in the st ition oO 





“IT am not going to reflect on those lawyers the liberty of man, woman and « s very re 
or those presidents whom | not name, but | assuring Let us hope as_ th nized Bar 
want to call your attention to some significant increases members, powet hat the 
things about former presidents of this Associatio1 blessings of liberty and of loca elf-government 
That gavel was used by hu Root, the leading may be made more secure to F é 
lawyer in this country and he of the Americat posterity.” \pplause. ) 

Bar. (Applause.) That gavel was used by William On President Long’s resuming hair at the 


i 
Howard Taft (applause), tl nly man in the hi conclusion of his address, Judge | es D. Butler 





tory of this count: vho | ween at the head of presented a telegram which had just been receive 
the two great department f government, the ex from the Sons of the American ke extend 
ecutive and the judicial \pplause.) And he wa ing greetings to the American Ba 

president of this Association after he was pre ident Saying that they recognized it ‘ ( pl the 


of the United State That gavel was used by three promotion of Americanisn 
rht Chief Justice Marshall of Ol then took the 


ton floor and with a few brief ret 


former presidents vho bine ery near or m 
have been presidents of the United States—A 
B. Parker, who died this last year, John W. Davis, the approval of the Association a t ora to Chief 


and Charles E. Hughes pplause. ) Justice Taft expressing the regret he Associa 


“The point is thi Ci idering this gavel and tion at his inability to attend the fort 
considering the history that goes with it, this Asso meeting, and also voicing sincere the 
ciation is closely related t the Colorado Bat active interest that he had take the past 
\ssociation, and wi re here again with you for and hope for continuation tor 1 irs his 


tat 


this, the forty-nintl essiol We appreciate the useful services both to the state a the natio1 
welcome that you have given us; we appreciate This was unan:tmously adopted ereup Mi 
the opportunity that you have given us of accepting Platt Rogers, of Denver, presented for approval a 
your invitation to meet once more in Denver W « telegram to lreasuret Frederick | adnhams on 





believe it will be one of tl creat meetings of veying appreciation of his twent ir years loyal 
this Associatior nd we are going. as best we can, service as ‘Treasurer, regretting that temporary 
to conduct the business here in such way and 1 physical incapacity prevented his att lance at this 


such manner as to mmat the respect of those meeting, and expressing the hope that he might 
who may be present at our meetings speedily regain strength and bs th them at the 


“And now, without a1 further comment o1 Fiftieth annual meeting 





response, I wish to call to pre le over this n tine ~~ 

= ; | © Over this meetin Reports of Secretary and Treasurer 
during the time that deliver the Annual 

I | | | . T \ ’ ' ? ’ 

Address, Francis Rawle, ladelphia, Pennsyl tary William P. Mac thet 


‘ { 
vania. Mr. Rawle was t1 irer of this Association ‘ead his annual report \dequat juarters both 








for twenty-four vears. and. as I said. bought this ‘or the Secretary's ofhce and for 1 fournal had 
gavel in that capacity He was also president of been secured with the approva the Ix itive 
the Association. He is o1 f the three living met Committee, under authority grant ul n 

who have been continuously members of this Asso mittee on Survey of Operatior ¢ ume ol 

ciation since its organization (applause)—Governor Work carried on by the Secretary e during the 

Baldwin of Connecticut, Mr. Hemenway of Bo past year had probably been great n extent 

ton. and Mr. Rawle.” A anlamer ) larger in scope than ever before in the Association’s 
es oem ry} 975 Re A na maannidtee 

“Advance of the American Bar” i ea . wad sen ygar' + engage ul aeige 

ones in the number of pages for 

President Long then 1 eeded to deliver his copies of it from agencies outside 1 legal protes 

address, which was listens to with close attention sion had been greater than eve etore Chis 


His subject was “The A ince of the American indicated an increasing public int t in t rk 
Bar,” and he not nly immed up briefly and being done by the Association 1 \ e and by 


cogently the forward te] that have already beet its subsidiary bodies and comm 

taken but outlined the mait es tor a further ad It had been tound necess pt eral 
vance by the bat ~ the country Procedure must editions of the address “a iberty i law leliv , 
be simplified, legislative sl kles must be removed ered by President Hughes at t letroit meeting 
from the courts, the profes n must assume respot and thousands of these pampl ’ é lis 
sibility for securing actio1 Situations varied in the tributed to individuals, sch relig 1s 
different states, but the main outlines of the rem organizatiot and fraternal | ( ‘ther ad 

dies to be applied could re lilv be given het dresses del ered at the Det { et notably 
there was the further dut discussing our organi¢ those before the Section of Crit | copies of 


law wo issue vere rising with which that former Reports, the Canons of Et I terature 





instrument was vitally concerned: the preservatio1 prepared by the Section of Legal | icat and the 
of individual liberty and t maintenance of local committees on Law |! rceme¢ \merican 
self-government under tl nstitution Citizenship had also been in great mat During 

He concluded with te of challenge and of | the course of the past ten months 1 Secretary had 
confident assurance ot y ttle against Intolet attended ten n eetings otf State cal SSO 
ance is on Che Freedot Learning is in peril ciations at which the work of the American Bart 
The American Bar shoul tak part in this contest Associatio1 was presented i t I t the 
The forces are gathering to preserve liberty of travel involved at attendance s, he 


Opinion ; liberty f the teacher t teach; liberty of had made several trips t Wasl oT ection 

















TON ROGERS 
r Colorado Bar 
vending before ( ongress 


was interested 
Wadhams, 
summary of his report 


$199,817.32: total 


asurel Secre 
dis- 
hand June 21, 
ort also showed under the 
"in United States 


Is, the sum of $34,568.75. 


asl on 
Gov- 


’s Recommendations 


then presented the re- 


ittee, detailing the 
nce the last meeting, 
proposed amendments 


Laws be adopted, and 
he Association the 
Survey of Operations, 
that “permanent head- 
sar Association be Jo 
thee of the Treasurer be 
ilary in the present loca 

the Association, 
facilities be moved 
headquarters in 
with reference 
headquarters, and that 
turned 


es { 


lation s 


members 


h dues to be 


as custodian 


he lTreasurer, 
ation “3 
Iments submitted in the 
se wl ich had been pre 
Scope and Plan and 
eetil of the \ssocia- 
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called 








BUTLER 


Denver Bar 


HON 


welcomed 


CHARLES C 


Association for 


W ho 


tion, with certain changes which had been adopted 
by the Executive Committee itself. 
were for the purpose of clarifying certain provi 
sions relating to the authority of the committees. 
The Executive Committee’s report also stated that 
during the past session of Congress two important 
bills sponsored by the Association, namely, the 
\ir Commerce Act of 1926, and the United States ¥ 
Code, were passed by Congress and approved by 
the President, while substantial progress had been 


These changes 


made toward the passage of several other bills 
sponsored by the Association, namely, the bills 


providing for an increase in judicial salaries, for 
the incorporation of the American Bar Association, 
for additional federal judges, the uniform procedural 
bill, ete 

The Executive Committee's report also recom 
mended a resolution to the effect that “the American 
tar Association commends the organization of the 
\merican Legislators’ Association as a legitimate 
and constructive effort to assist the Legislatures of 
the various states in the efficient performance of 
their work;” announced that the Publications Com 
mittees had been authorized to provide for the 
printing and sale without profit of the Annotated 
Canons of Ethics, prepared by Charles A. Boston; 
announced the resignation of Mr. Edward T. Fell 
as Assistant Secretary and the filling of the vacancy 
by the election of Mr. Richard Bentley; and 
cluded with an expression of regret at the recent 
death of former president Alton B. Parker 

\t the conclusion of the report President Long 
attention to the fact that the recommenda 


con- 
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the Constitution Laws 


tions in regard to and By 
required the presence of two hundred members fot 
action and a three-fourths vote in order to adopt. 
He thereupon suggested that a vote first be taken 
on the other part of the report of th Executive 
Committee, which required a sin ple majority. This 
was done and this part of the report was adopted 
without objection. 
Proposed Amendmert Criticized 


Goodwin, of Illinois, thereupon 


proposed amendment 


Judge sug 
gested a separate vote ot é 
to Article IX, which added thereto a paragraph 
reading as follows: “Whenever a committee 1s 
considering any subject respecting proposed state 
legislation it shall confer with the National Con- 
f Uniform State 
Laws;” also a separate vote on the 
amendment to Art. XII which inserted a 
provision as to sections. 
His objection to the amendment was that it 
should come to a point 
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proposed 
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was impracticable. If it 
where a committee or section was suggesting a bill 
or recommending a bill for passage, at the time 
such a measure was formulated, of course the com 
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mittee or section should confer with the Commis 
sioners on Uniform State Laws; but the point he 


made was that if you went down through the indi 
vidual committees you would find that almost all 
the subjects which each of them was empowered to 
deal with was related in some way to state legisla 
tion. In other words, the was entirely 
too broad. It would require every committee con 
sidering any subject respecting state legislation to 
confer with the National Conference of Commis 
sioners on Uniform State Laws, whether the subject 
was in a situation where any good could result 
from that kind of a conference or not. He moved 
e effect that there should be 
committee was con 
recommend 
Uniform 


language 


to t 


an amendment to tl 
such a conference w! 
sidering a subject and pr 
state legislation or the Commiss! 
State Laws proposed a definite state statute. 
Judge Hargest, for the Executive Committee, 
replied that the amendment proposed by Judge 
Goodwin would be unfortunate because it provided 
section or 
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adopted a view as to arbitrati entirely 
with that adopted by the National 
Commissioners after years service, and later, 
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He thought the language was and the 
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Judge Goodwin’s amendmen 
report of the Executive Committee as to the amen 
ments to the Constitution and By-Laws was 
adopted in toto 
Secretary 
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history, that the greatest revolution in human 
thought and social conditions that the world has 
ever known and of which both the American and 
the French Revolutions were but incidents, was 
then in progress. It had begun long before 1776. 

The Declaration did not create us a people. 
We were a great people before it was adopted. 
Declarations, constitutions and governments do not 
create peoples, but peoples create governments and 
ordain constitutions. 

France did not begin its great career with the 
Fall of the Bastile, and the attempt of the French 
Convention to revise chronology by declaring the 
date of its constitution the year “One,” proved abor 
tive. Similarly, the American Commonwealth ante- 
dated the United Colonies and, later, the United 
States of America. It began with the landing of 
the first English pioneers upon the of 
Virginia. 

\s such, the American Republic is the noble 
child of the greatest revolution in human thought of 
an earlier age, namely, the Renaissance. It was 
born in the “spacious days of Queen Elizabeth” and 
came into being through the same great impulse 
that gave to the world Frobisher and Raleigh, 
Drake and Spencer, Sidney and Coke, Bacon and 
Shakespeare. Never did human imagination rise to 
greater heights, and the finest flower of its genius 
was the birth of democracy in the new world, of 
which the American Revolution was but a single, 
although a very noble, chapter. Of Plymouth Rock, 
which shares the glory with the shores of Virginia 
of the great adventure, a New England poet has 
well said: 


coasts 


Here on this rock, and on this sterile soil, 

Began the kingdom, not of kings, but men; 

Began the making of the world again. 

Here centuries sank, and from the hither brink, 

\ new world reached and raised an old world link, 

When English hands, by wider vision taught, 
And here revived, in spite of sword and stake, 
Their ancient freedom of the Wapentake. 

Here struck the seed—the Pilgrims’ roofless town, 
Where equal rights and equal bonds were set; 
Where all the people, equal-franchised, met ; 

Where doom was writ of privilege and crown; 

Where human breath blew all the idols down; 

Where crests were naught, where vulture flags were furled 
And common men began to own the world! 

In the Eighteenth Century, humanity was in 
lal and of that mighty travail a twin birth re- 
sulted One was industrial and the other was 
spiritual; one, the birth of the machine and the 
other, the birth of democracy. Twin children are 
not more inseparably united. While heroic souls 
in England, France and America were valorously 
fighting for greater freedom for the masses, Watt 
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was developing his steam engine and Ramsey and 


Fitch were applying it to transportation The 
dynamic power of man was about to be increased 
a thousand-fold The day coming when he 
would out-fly the eagle in the 


beneath the surface of the waters, 


out-swim the fish 
ind speak with 


the rapidity of light itself Like Prometheus, man 
was about to storm the hithe iccessible ram 
parts of divine power, and, measured by dynami 
strength, he was about to be ne a superman 

It was inevitable that such an infinite expansion 
of physical power should be accompanied by a 
struggle for greater freedon No two facts in all 


history are of more tremendous and inestimable 
importance, or otf more pregnant consequence to 
the future——for good and ill,—than the seemingly 
indefinite expansio namic power, and 


1 } { +} The 


his invincible deman t ¢ ul right to 


pursu¢ 


his own true and substantial ppiness The de 
mocracy of the hand and the democracy of the soul 
are, in the last analys but one manifestation 


the same unconquerable pirit vhose_ ultimate 
claim is that man shall be in truth, as well as it 
theory, “master of his ] | ; 

De Tocqueville, that extraordinary keen and 


prophetic intellect, well said, near] 


The gradual de lopment tne ciple f equality 
is a providential fact It " ll t chi haracteristic 
of such a fact; it ul er l t dur le. it constant] 
eludes all humar nterteret r nt : well a 





all men contribu 


[ have said that the Declaration of Independ 
ence did not constitute us r ple . it 1s equally 
true that it did not constitute nation. Complete 
sovereignty as a nation began with the first shots 
of the ‘¢ mbattled farmer sd t Concord Bridge 
Months before the Declaratior Independenc: 
the colonies had, to a greater or less extent, becom« 
independent and assumed full vereignty Che 
Declaration of Independence mply recognized at 
accomplished fact I its purpose was not 


create a new nati 
the world 

This does not I en either its dignity or ni 
bility. On the cont 
rightly conceived, ennobles the great Declaration 


it purpose, when 


and has given it its due place as one of the noblest 
documents in the annals of statecraft. The Amer 
ican nation could have contented itself either with 
facts that spoke more eloquent than words, or, 
at least, with the formal p1 Richard Henry 
Lee, which had beer lopted on July 2nd and which 
declared “That the United ( nies are. and of 

right ought to be, free at ndependent states.” 
This resolution had been proposed as early as June 
7th by Richard Hens ee, under instructions from 
the mother commonwealt] f irginia, and its pas 
sage was then so certain that on June 9th a Con 

mittee of Five was appointed to draft a declaration 


to the world of both the existing fact and its mora 
justification. This « | 
Jefferson, John \dams benlamit | ranklin. Roget 


Sherman and Robert R ivingstot lo Jefferson 
was assigned the immortal r of drafting the 
Declaration, and it to | ng glory that that 
Declaration, with a few cl ( »y Frankl 


John Adams, w his inspira 

What then was the pur} f the Declarati 
of Independence \s clear t forth in its nobl 
Preamble, it was an appeal to the conscience of the 
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before thought of, not merely to things which 
said but to mankind 
e common sense of the subject, in terms so plain and 
command their assent, and to justify ourselves 
stand we are compelled to take 
aiming at originality of principle or sentiment, 
from any particular or previous writing, 
it was intended to be an expression of the American mind, 
and to give to that expression the proper tone and spirit 
lled for by the occasion 


never Say 


ad never been before; place before 


th 
rm as to 
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Neither 


or yet 


independent 


cr pied 


Ca 


Due to this fact, few, if any, political documents 


have more profoundly influenced the struggling 
masses throughout the world It remains the 
classic definition of democracy, if not of liberty, 


\braham 
Lincoln over the new-made graves at Gettysburg, 
that 
“government of the people by the people and for 
the people shall not perish from the earth.” 

It is no mean event, therefore, in the annals of 
mankind that bids us today to erateful 
memory the great Declaration of a century and a 


and its noblest echo was the speech of 


when, inspired by Jefferson, he solemnly said 


recall in 


half ago. 
the 
Independence would have been, if 
Hamilton or Marshall, instead of Jeffer 
son, had been its draughtsman. Franklin 
have restricted it to a utilitarian discussion of 
practical advantage 
in the creation of a new government and thus weak 
ening the power of the British Empire. He would 
have invested it with a touch of humor which would 
have caused the whole world to laugh. Hamilton or 
Marshall would the Declaration to 
an analytical and dry-as-dust statement of the con 
stitutional principle involved in taxing the colonies 
without the consent of the local legislatures. Jef 
ferson, although a lawyer, threw away his law 
books and with a flaming imagination wrote the 
gospel of liberty \n ardent soul, his was also.a 
great intellect. No one of his time, with the ex 
Franklin, ever gave so much of a life 
to intellectual pursuits. From early boyhood until 
his latest hours, he remained the unwearying and 
zealous student of the great subjects which chal- 


It would be interesting to contrast what 
Declaration of 
Franklin, 
would 
the 


to foreign nations of assisting 


have confined 


ception of 


lenge the attention of the human intellect. \ 
valued correspondent of four great colleges, the 
successor of Franklin as President of the Amer 


ican Philosophical Society, he crowned his most 
useful life by founding the ancient and honor 
able University of Virginia upon lines so broad 


and catholic as to anticipate many of today’s most 
improvements in education. Art, music, 
literature, history, politics, agriculture, 
philosophy, religion, .all engaged his thoughts, 
and when his great library, which in the days 
he was compelled to sell to the 
government, was transported to Washington, it 
required sixteen wagons, and it was found that 
they were written in many languages and com 
prised in their sweep nearly every department of 
intellectual activity. Here was a man who could 
supervise a farm, draw. the plans for a mansion or 
building with the detail of a capable ar 


valued 
science, 


ot his pove rty 


a public 


chitect, study nature like a scientist, make useful 
inventions, play a Mozart minuet on the violin, 
ride after the hounds, write a brief or manage an 


intricate law case, draft state papers of exceptional 
importance, and conduct correspondence with dis 
tinguished men in many languages upon questions 
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stadium than in the duties of citizenship, will be 
worthy of a democratic form of government. 

If there be any who believe that the Eighteenth 
\mendment has contributed to the political hon- 
esty of the people, or otherwise made the problem 
of self-government more practicable, I envy him 
his faith, No one can question that democratic 
institutions in the government of our cities has 
been largely a failure and the fact that our popu- 
lation is increasingly concentrating in the cities 
also gives little encouragement to the optimist. 

still more serious menace to the perpetuity of 
democratic institutions arises from the increased 
disintegration of the party system. If the present 
chaos in Europe, which in some countries ap- 
proaches anarchy, reveals any one fact, it is that 
a democracy can only function through two, or at 
three, political parties. Wherever there are 
parties, a minority, which holds the balance 
of power, can impose its will, and thus the rule of 
the majority, which is democracy, ceases, and the 
rule of the minority, which means an oligarchy, 
begins. Germany has at least six well defined par- 
ties, and it was recently almost impossible to form 
a ministry. For the same reason, the procession 
of successive ministries in France has almost had 
the speed of a cinema. Briand alone has formed 
ten ministries within seventeen months. In Eng 
land a few years ago the Labor Party, although 
in a minority at the polls, constituted the Govern- 
ment. Unquestionably, democracy everywhere is 
threatened by the bloc system in politics and, un- 
fortunately, the party system cannot be insured 
by any form of government, but only by the po- 
litical sagacity of the people. Even in America, 
the tendency to disintegrate into groups, or blocs, 
is of sinister importance. We virtually have three 
parties today, with subordinate blocs on minor and 


most 


more 


special issues. 
Let us hope that the old-time political sagacity 
if the American people will recognize that if their 


form of government is to endure, the integrity of 
the party system, through which it is possible to 
define measurably the general will, shall be re- 
stored in all its former vigor. What would have 
been the history of the United States in the last 
century and a half if we had had a half dozen 
parties instead of the two great historic parties? 


r revealed, as in a vast illumination, 
as a governmental institu- 
not workable, unless there be a people who 
e politically capable of self-government. The 
founders of our nation recognized this. Washing- 
ton, Franklin and Hamilton all said that the success 
of popular government depended less upon its form 
than upon the moral and Intellectual capacity of 
the people. If they fail to take an intelligent inter- 
in their government, and if they are unprepared 
to show the spirit of self-restrain, ‘which in my re- 
cent book on the Constitution I have called “consti 
morality,” there can be no successful de- 

Let us not lay the “flattering unction to 


World Wa 
fact that democracy 


the 


tion 1s 


est 


tutional 


mocracy 
our souls” that we have finally and completely 
solved the great problem of popular government. 
It is still, to use the words of Lincoln, “an unfin- 
shed task,” and to it the living, from generation to 


generation, must still dedicate themselves, for 
“eternal vigilance is the price of liberty.” 

In this connection, it must always be remem 
bered that a democratic government, as any form 
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to an end and not, 


lged 


government, is but a meat 


itself, an end It must be 


of 
in 


~ 


by its fruits 


It is not necessarily a final trutl ut may prove 
to be only an inspiring prophecy President Wil 
son's eloquent call to arms that “the world must 
be made safe for democracy,” while most effective 


purpose, incorrectly assumed 
that democracy w ich the world 
was simply the means, the 
fare of the world is the end and democracy is but 


the presently accepted means Even 


for its immediate 
wherea in truth, 


as the greatest 


I 
of all teachers said that the governmental institu 
tion of the “Sabbath was made for man and not 
man for the Sabbath,” we car iy that democracy‘ 
is made for man and not man for democracy 
Our political philosophy has changed the divine 


right of a king to the divine right of King Demos, 
and one theory is untenable as the other. The 
right of a majority. often mistake1 to impose its 


min 


will upon th ly too often 1 


the right, is not by divine ot ince, but is on 











based upon the purely utilitarian consideration 
that the common welfare require temporary sub 
ordination of the minority to tl majority in the 
interests of peace. Law 1 the reasoned a 

justment of hum: elations a ts authority co! 
sists only in its reasonablens nd service to th 
common weal \ n ‘ vly realizes th 

When a majority impose upot minority some op 
pressive law, which transcends the fair province of 
government, the minority—if they have the spirit 


of freemen—revolt as the. against the tyrat 


nous edict of a King l itic instituti 
should prove more prejudicial to the common wel 
fare than other forms of government, to it will 
come the stern challenge of the great Woodmat 
“Why cumbereth it the eo ta 
Moreover, all forms of government must d 

pend upon the character or \ristotle expresse¢ 
it, the “ethos” of the people t was well said | 
Lord Morley, one of the 1 holarly publici 
of our day, that 

the forms of government aré important thar 

the force behind tl n I mportant as they 

leave liberty and law ywaket ntrol the energie 

of the individual mat 

I fear that the founder f the Republic recog 

nized this more clearly that ( f this later gen 
eration. Even after the adoption of the Constitu 
tion,—the best form of government that the wit ot 
man has yet devised,—Wasl ton, on February 
7, 1788, wrote that it woul v be effective 
long as there shall remain any virtue in the body 


of the people,” and on the last day of 
tion, Franklin said 


There is no forn F t but what may ‘ 
a blessing to the peopl f I tered for a cou! 
of vears, and can only « t sn is other forms 
have done before it vhe ll me 
rupted as to need despotic t, being incapable 
any other 
Were Franklin alive tod he would see an ex 
traordinary verification of hi rophecy in current 
European developments here great, histori 
peoples, who are also liberty ving, have willingly 
acquiesced in the despotis1 f a dictator rather 
than endure further the incapacity of pat T 
tary government that will not functi 
In weighing the political institutior f cle 


mocracy in the scales of 


must also be 


7 
taken 


derables and the imponderables 
the ponderabl the judgment 
form of government after a 
would not be wholly favoral 
wastefulness and, at times, ve1 


ment Che believer in d 


that 
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and industry 
e right of every man to 
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| man 


reat conception of 
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e in life today. 
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right, free from 
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cnown In many 
er identified with his 
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ePctiny 
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n never hope to 
King an incentive to 
umself with his 
justice, 

to every 


é ( ! social 
gives ’ 
ve owe our illimit 
strength, It is 
and while 
lemocrat institutions today 
es, would cause our 
clouded with de 

reat imponderable, we 


( . ibject. 


erever democracy 

at times, 
rass of dif 
spirit of 
gives him the 
norass and march 
Mountains.” 
Jefferson, 
invincible 
hz iade them 
As long 


vindi 


table 


rs, it 
too long, but | 
from recogniz 
had 
in the Con 
true that that 
democratic 
reaction 
Its es 


hitherto its 
| Seat, It jc 
et] vv} yy 
ilutary 


emocracy 


( essed by Edmund 
1 law, for 
tvrann\ is the 
f a multitude 
e the greater, 


the 


negatives 


1 
t immits to 
ae , ? 


vet, aS it Was 


; has now been 
e hundred and 

the more per 

‘ ‘ in the final 

iolent changes 


vernment 


has been most stable. It has been in the past, and 
will increasingly be in the the tor 
democratic governments, and upon its maintenance 


future, model 


and perpetuity the future of democratic institutions 


nay depend. 


Let me recall the proud prophecy of John 
Bright, one of the noblest democrats of our time 
[ see from the East unto the West, from the rising 
the sun to the going down thereof, in spite of what 
nisled, prejudiced, unjust and wicked men may do, the 
cause of freedom still moving onward; and it is not in 
uman power to arrest its progress 
\MERICAN Bar ASSOCIATION 
Committee on 
Supplements to Canons of Professional Ethics 
ANNOUNCEMENT 
Executive Committee of the AMERICAN Bar 


\SSOCIATION, at its recent meeting in Denver, author 


the following announcement 


I 


Pursuant to the 
on Supplements to Canons of Professional 
annual report to the American Bar 
Executive Committee has author 


recommendation of the Com 


mittee 
Ithics, in its 
(Association, the 
ized this publication of an offer to all members of 
\merican Bar Association who desire, to 
scribe to “Annotated Canons of Legal Ethics” 
(a pamphlet of 280 pages) prepared by the Chair 
the Committee. The subscription 
The book will be bound in uniform 


So) 


the 
su 
man for use of 
price is $1.00. 


style with annual reports of the Association 
Subscriptions accompanied by a remittance of 

$1.00, will be received at the office of the Secre 

tary of the Association, William P. MacCracken, 


Ir.. 919 The Rookery, 209 So. La Salle Street, Chi 
cago, Illinois, until December 31, 1926, 

When the number of subscriptions is thus as 
certained, an adequate edition will be printed and 
the type distributed. 

Subscribers may expect to receive their copies 


at the addresses given by them shortly after Janu 


1, 1927. 
Cyarces A. Boston, Chairman, 


24 Broad Street, 


New York ( ity 


A Correction 
To the Editor: 

In my review of Mr. Reed’s pamphlet on Re 
cent Progress in Legal Education, I was in error 
n stating that Montana should be included in the 
states requiring two years of college work as pre 
paratory to the study of law. The two year college 


I 

requirement in Montana may be satisfied at any 
1e before admissi he bs Mr. Reed was 

time before admission to the bar. Mr. Keed was, 


therefore, correct in not including it with the four 
that he mentioned. While the Council of 
Education has not always found it possible 
with Mr. Reed’s views, it has always 


States 
Legal 
to tully agree 


found him entirely accurate in his statements of 
fact relating to Legal Education and Admissions 
to the Bar. 


Joun B. SANporN, 
Secretary, Council of Legal Education and 
\dmissions to the Bar 
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THE CANONS OF PROCEDURAL REFORM 


ulation of Procedure by Rules of Court and the Judicial Council Are at Foundation of All 
[Effective Procedural Retorm—Importance of Putting Procedure in Its Proper Relation 
the Substantive Law—Factors to Be Considered in Any Program of Reform 
Today—The Four Canons* 


By Roscoe PouND 
Dean of Law School, Harvard University 





\SS that soone later we shall give up 

| the ¢ dea of a code of civil procedure, or 
its image; | assume that in a 

tant we shall revert to the com- 

tem of regulating procedure by rules 

C mitting its details to legis- 

e Romanized model unhappily 

é é York 1847. So I assume that 

ct of the future will at most deal 

general teatures of procedure and 

general lines to be followed. It will 

C ( empowering courts to do things, 

tat ting act, imposing a mass of detailed 
n every action of the tribunal. It 

é etails to be fixed by rules of court, 

may change from time to time as 

ce of their application and operation 


. I 
tate me also that in the framing of these 





s will be advised and aided by a 

These t things, regulation of 
iles of court and the judicial coun- 

e at 1 foundation of all effective procedural 

ing them, on what basis shall we 

es of canons with reference to which 

rm of procedure may be carried 


Let gin with a comparison that may throw 
roblem. Let us compare the com- 





descent with the canons we are 

t [The canons of descent have 

y nineteenth-century legislation. 
é te certain ideas and methods that 
ivoid. Also they illustrate how 


vyers frame canons by legal reason- 
Lu l 1 materials. 
hres tors govern in the common-law can- 


thentic lega 


y: a principle of succession 
ximity of cognatic relationship, 
, hich |] n formulated and carried out in de- 
’s hundred and eighteenth novel; a 


name 


ety and continuity of feudal serv- 
es, s assumed by English land law in 


ind the exigencies of formal logic 
era holastic philosophy. How great a 
1 may be shown by such rules 
father and mother in certain 
must descend and so 
It is illustrated by such things 
de, first Chief Jus- 
solution of a con- 
ritance. Blackstone’s 
marred the symmetry of the 
rejected, 


ry Useor 


e of Car to Blackstone’s 


ne I nt Hence, it was to be 


Meeting of the American 





logical symmetry of the legal scheme being one of 
the purposes for which rules of law existed. I need 
not tell you that no one would frame canons in that 
spirit today. Today we feel that logic should be 
an instrument, not an end. We use 
means of achieving certain purposes of the law. 
But we have our eyes on those purposes. We ex- 
pect legal machinery to attain those purposes. We 
use logic as a means of attaining them. We do not 
conceive of logical symmetry as any substitute for 
those purposes, nor should we suffer those purposes 
to be defeated by merely verbal arguments on the 
basis of the words by which legal institutions hap 
pen to have been described. 

Two fundamental differences separate the legal 
thought of the time when the canons of descent 
were devised from the legal thought of today. 
Today we look at the phenomena of law from a 
functional standpoint. We ask how far the law and 
each legal institution and doctrine and precept 
achieve the purpose for which they exist. We ask 
what we may do to make each more effective for 
its purpose. Also, today, we begin with history. 
We do not expect to make something of nothing 
by a sheer act of creative reason. We recognize 
that we must work with historically given mate- 
rials, and that our task is chiefly one of selection 
from among those materials and of reshaping them 
and adapting them to new purposes. 

Not only do these two fundamental differences 
set us off from the common-law canons of descent 
and the principles of common law procedure, which 
might easily be put in the form of a brief series of 
canons of the same sort; quite as much they dis- 
tinguish the lawyer of today from those who drew 
our codes and practice acts in the middle of the 
last century. At that time, no one thought of a 
functional critique. It was supposed that if legal 
precepts were abstractly just, they would commend 


logic as a 


themselves to the individual conscience and thus 
would maintain themselves with a minimum ol 
sanction. Also those who framed the codes and 


practice acts which furnished the model for Amer 
ican jurisdictions, regarded history as irrelevant 
The law reformers of 1850 were impatient of his 
tory. They cared little what the law was or how 
it came to be what it was. They believed that they 
could set off wholly the question what the law 
ought to be from the question what it was and the 
question how it had come to be what it was. In 
practice, it is true, they were guided at every step 
by the law of the past as they had learned it. But 
this was a blind, subconscious guidance. When on 


unfamiliar ground, they conceived legal tradition 
as embodied 


reason. When on familiar ground, 
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cedural reform tod ture to think th de h the 1 S 
will prove to be thre I] terials of the si rights | i legal ve 
plified commot e procedure the res the hole 
nineteenth-centur \ eri mparative lav eva I ric s the Vp 
through the influe 1 f the Englisl the science the é 
practice under the Judicature t and the rule é check uw 
court thereundet nd the tional attitude é é t judi 
modern science of law, I to recog’ te l « ( the deta 
purely subsidiary plac era , aw a , etailed tem 
tems in the maturit ights stantive | 
Nothing is mq] o! ishe to 1 
procedural reform than t rocedure in it in the ect Se 
proper relation to th t law \ nm acct ( t 
reads discussiot ce form in the cut ng effect g] 
rent reports ot bat ciat e ¢ not hut he ns we F n tril 
struck with the espre t th \Ve reat t to reacl 
exaggerated role roce America | ence to ¢ 
istration of justice I { nevitable and ut cedu é 5 ¢ equire tl 
versal; that admuiunistrati stice by courts 1 elve t he subst é 
and must of nec t e primarily and chiefly effect t tive legal rig 
ministration of an elaborate f procedural pre ble yp not intre 
cepts; that if we vit t ugce QT wwth eal eltect t roce 
procedural detail that encu ur judicial ad tribunal il s t of biving « 
ministration in ! tates t the only re { tantive » substantive 
will be to substitut vy set letails, which will Mahar the Inglis 
in their turn raise et ss nev tions of interpre of the fort val tactics of 
tation and applicati ik ur conditi tury, usly lowe 
worse than it ( t the ve kee ce umber 
set that there is 1SOl procedure hould t the f ead in the 
bulk so large inan lern syste! f law as it dor in the s excite t t 
in the law of Am«e today t oT} Krencl line 
History « t¢ ~ \ t ~ that . I 1c] this t \ < Dz illele x 
of our law is procedura so persiste verience ubstantive 
think in term I pr edut | logical seqt ( \ ! ¢ ( lireme¢ S 
is right, duty, remedy, act If one were build tration é 
ing a new legal system with t legal achievements We « t sea é 
of the past at | ild t up quire el I ur courts s ¢ 
define legal right using term in its widest sake formal, de 
sense), would in se dutie s of i erve S { S 
those rights ettect _ would e remedi whereb eve ent 











. 








Pie CANONS OF PROCEDURAL REFORM 


working out 
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hat judges were to 
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fact, how he pro 
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ishing the answers 
e body of the law. 
te self-help and sub 
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nd indirectly 

, loday we no 
ten f procedure to 


rganized by the 
nth century Pro 


individual liberty 
law is needed 
In the present stage 


bring about cert 


cial decision much 
bstantive rules, the 
training f judges 
ra if is the 

nN ‘ m end. il 
fantive law as a 

n action. That 

tel realizes the 
fration of justice 
recepts that make 
re we shall find three 


pect to their put 
esigned to secure 
g or denying ot 
licial allowance 
lepet lly and absolutely 
nce with fixed pro 

ly developed pro 
recept antedates 
bstantive law. It 
re where the law 
e advantage So 
» other purpose, 


hey are an anachro 


‘ 
dec ice ot the 


a 
+ 
ve 


present century had substantially done away with 
the last remnants of this type of procedural precept 
in the civil law. Secondly, there are procedural 
precepts designed to provide for the orderly des 
patch of judicial business, the saving of public 
time, and the maintenance of the dignity of tri 
bunals Thirdly, there are procedural precepts 
designed to secure to all parties to litigation a full 

air opportunity to present their case and thet 


) 
4 
and { 


claims arising out of it to the tribunal, and a full 


nd fair opportunity to meet the case brought 
against them and the several claims arising out of 
that case 

Obviously the second and third type of pro 


cedural precepts are as needful now as they ever 
were. [But before the evolution of a system of sub 
stantive law, before working out in detail of a 
ystem of individual legal rights, no distinction 
as made with respect to the three types \ll 
seemed to stand upon the same basis. When the 
claims of the individual litigant were looked at in 
terms of procedure, his claims to have the rules of 
the game observed seemed to be the same with 
respect to every precept in the books. Hence, when 
the law became conscious of individual sul 
rights, and set up a system of legal rights as the 
indamental thing underlying judicial administra 
ion of justice, there seemed to be individual rights 


stantive 


with respect to procedure, individual claims to pro 
cedural advantages, on the same plane with and 
to be given the same force and effect as substantive 
legal rights This not unnatural mode of thought 


of the earlier years of the maturity of law, joined 
with the Anglo-Saxon bent for contentious pro 
cedure and love of a fair fight, and the desire of 
the pioneer American to see a forensic game of 
skill in backwoods court houses, gave us what Dean 
Wigmore has termed so aptly the sporting theory 
of justice. That theory has quite disappeared in 
England, where it was vigorous enough less than a 
century ago. It is wholly out of place in the urban, 
industrial America of today, and, indeed, it passed 
its meridian in the United States twenty-five years 
ago at least 

But it is only by differentiating the second and 
third type of procedural precepts from the first type, 
and divesting the second and third types of the 
substantive features attributed to them when the 
third type remained undifferentiated, that we may 


eliminate wholly the unhappy features of legal pro 
cedure that have been described as corollaries of 
the sporting theory of justice. Out of this differ 
entiation we may derive our second canon. The 
proposition on which it proceeds is that individual 
rights are substantive; that procedural rules exist 
in the interest of the public, and except as means 
if giving effect to individual substantive rights, are 
not to be invoked by litigants but are to be invoked 
and made effective at the instance of the courts 
lo litigants they must be instruments only. They 
are not to be things to which individual litigants 
have claims in and of themselves. Nothing is so 
subversive of the real purposes of legal procedure 
as individual vested rights in procedural errors 
such as were asserted and enforced in our courts 
in the last quarter of the nineteenth century. The 
spectacle of rules of evidence, made to prevent 


waste of public time, used as a means of obtaiming 


new trials, to the utter waste of judicial time; ol 
rules meant to assure the orderly course of judicial 
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business used as rules of a game t enable litigants 
to thwart or delay the orderly presentation of the 
meritorious claims of i.dversaries—such 
abuses as these had much to do in bringing 
widespread popular dissatisfaction with the 
istration of justice the present 
century. Their relati which out 
substantive law develo lure is cleat 
enough. That they have no place in the maturity 
of law where substantive la d procedure are 
differentiated is no | 

as our second canon of procedural retorm 
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admin 
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on to the tv in 


proce 


eal Hence, we may put 
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Il. There should be no suck thing as an tnd 
widual procedural right 1 recognized absolut 
claim to a procedural advantag merely as suc h. 

It follows that it should be for the court, 1! 
its discretion, not for the parti { indicate rule 
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time, and the maintenance of the dignity of tr! 
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Nor is it difficult to see why 
types of procedural precept re undifterentiate: 


and claims to procedut il advantages are put on the 
same plane with substantive legal rights, if any 
procedural rules are committed to dis 
cretion, it is made to appear that substantive indi 
vidual legal rights are put at the mercy of the 
discretion of the would 
be intolerable 

ferentiates procedural precepts and brings « 
true purposes, lawyers see readily enough that 
substantive rights of their ¢ advanced by 
leaving procedural rules of the second type to the 
discretion of the judges, and that nothing 
tive is sacrificed wher 
tribunal are exclusively devoted 
giving effect to the substanti 
gants. 
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readily by com 


varing the current English reports with our own 
g 
Next we must divest our legal procedure ot 
the modes of thought that have come down to us 


from the mechanical form rial of the begin 
of our law. When issues were tried b: 

ordeal or compurgation, when the jury found 
verdict on the gene | 
hood, upon a simple 
justices, it was nec 


+1 :. 3 
il knowledge of the 


question put tl 


ssar\ 
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simple issue admitting of definite ( 
this mechanical fashion But ‘ t 
mecnanical n les of trial have bee 1 rs 
a rational tria \ jut that 
] court t hears evidence ( | 
; ] + 
is it i leg em to escape 
i 
ce r p i¢ I it in the tave 
that all ou g about p1 | 
by ide that e their orig 
’ , + ] 
] opr! eS 4 Cal mode 
i yers Our ¢ SSicali perio de r 
logically il £ € S a Stock Ol 
ciples wl y out of touch with 


modern law and unrelated to modert 


achievement of rece 





ce een to get rid of the 
ly the unhay I¢ 
ce come down from the exig ( f ( 
ch: ica im I t il are re 
pleading, the t wing ot cases t é 
, , 
of transferring them to the ] 
bong i d | ect ( i] disp it M 
Mucl OTe Ss bet 1 made ~ 
1 | 1 t nn I 
in the past twenty-five years but 
be done Most of all, moreover t é 
nize wi hese things are iacht 
law and » Ira ( e in 1 
cedure accordingly 

















his is 1 t the |} lace to argue s 
content mys« ith asserting tl 
omething to be tried, as it was in t ( 
chanicai modes of trial lod 
of the record must be simy to ] 
of what has been done 1n a caus« S 
hould be | stoena e the « ‘7 ¢ 
t trv the « ¢ t the rec r 
hould be to see to it that what é 
so far recorded as to preserve the ts 
of the parties, and to see to it 1 é 
the litigation e judgment rend 
f action and defenses adjudicated 
Also Il n t content myself w ( t 
the othce « eadings should be I 
the respective parties otf the <« es 
cross deman asserted | 
He nce, W henevet! that ofhce n ¢ 
ficiently without pleadings, plea 
required. Moreover, when plead equire 
the pleader should not be hel I : 
| 
fairly to apprise his adversary 
detense or ¢ demand 1s to be Og 
] S l ny? bee l delusi 1 be l 
form of t l lete for centu 
knowledge that the issues on the re re not ne 
essarily the issues at the trial. [1 the charge 
of the court now has to formul 
most cases alte the evidence is 1 : { 
having raised any number « ( 
came to naught at the hearing \ os . 
separate issues of law from thos¢ fact xcept 
in form and appearance. Neither y 
sure foundation for pleas of res jud t 
tinual proof of what was in Issue xtrinsic ¢ 
dence abundantly witnesses. W t ue pleading 
loes achieve endless opport 
ints, as s vith ut an é 
righ Ss ly s ect, the le 
lis pleat £ Ss ressive 
Wh is a syste : 
Pees Sei er i 
{ - c uics if 
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HE CANONS OF 


function of a tribunal was 
try whether or not the 
ds of that tribunal, 


1 


rmally sought. The 


een with us ever since, 

re than a system 

tS exXI1st ft do justice by gi 
ght t merely to apply m« 
lefinite remedies. It is 

reject or throw out 

peal wholly because it is 

to the wrong court or wrong 
ne accessible where it may be 
ited, it should be transferred 


eedings should be saved 
vever, the equitable principle 
e entire controversy 
1 out to its 


carried 
be extended to every sort 


emeal disposition of contro 
t of logical development of 
ne nical modes of trial and 
systen f remedies. In mod 
ts should be able and it should 
} cause or proceeding 
relief nd to allow whatever 
1 facts shown and the 


Likewise, courts 
s to render such 
re them as the 
substantive law; to 

re necessary to complete 

ire controversy, even though 
in the entire controversy ; and 


e of all questions ot 


es eto 


WoT) 
5 > =” ~-s 


ition, we may 
ul d Sp sition of one 
plication for a specific 
ideal of complete dis- 
in one proceeding in 
! system are avail 


sudstantive rights 


est procedure of the 
resulting practices that grew 
tes when we had for a time 
finding and shaping 

new commonwealths were 

e waves of our westward ex- 
ntinent ach with its own 
he mmon law of Eng 
be applicable to the peculiar 
f the 
is necessary to reshape the 
rials somewhat rapidly, and 


| 


ec | mi conditions ( 


land r so doing was private 
was important that the lawsuit 


Richard Roe should do more 


controversy between them. 
1 as a means of settling 

e constructed our judicial 
e more with a view to thor 
uestions of law and 


considered prece 
ly and complete 
\s a result there has 
ent ol appellate pro 


e | ive retained too 


PROCEDURAL REFORM 


1 


uw 
ws" 


much of the spirit of the common-law review by 
writ of error which entailed a mechanical trial by 
inspection of the record. An appellate proceeding 
ught to be as simple as a motion for a rehearing 
new trial, or a motion for vacation or modifica 
tion of the order or judgment complained of. Such 
it is in effect; only it is made in a higher tribunal. 
here is no reason why it should be more formal 

require more in the way of procedural steps than 
such a motion made in the court of first instance. 
hat we treat it otherwise is due partly to our 
taking the procedure in error in the House of Lords 
as our model rather than the rule for a new trial 
in King’s Bench or Common Pleas after a trial at 
circuit. But chiefly it is due to an endeavor to 
make appellate proceedings bear the brunt of de- 
veloping the law and a consequent feeling that 
what happened to the litigants in any concrete 
cause was something of minor importance. The 
work of making a common law for America, and 
of formulating a local version thereof, so far as 
necessary for each state, has been done well. Now, 
we may turn our attention to the claims of the 
litigants. 

We may then state as our next and last canon: 

IV. The ideal of appellate procedure should be 
not a separate proceeding in a distinct tribunal but an 
application for rehearing, new trial, vacation or mod- 
ification, as the case may require, made in the same 
cause before another branch of the same tribunal. 

In the foregoing canons I have sought to ex 
press no more than what has actually been achieved 
in more than one English-speaking land The 
Knglish came to these ideas of procedure first be 
cause they were first to undergo the transition 
from a rural, agricultural to an urban, industrial 
society. We are now in that same transition. 
They had peculiar difficulties because of an accumu- 
lated mass of obsolete institutions, ancient abuses, 
medieval practices and formalities dating from the 
over-refinement of the eighteenth century and its 
insistence on the etiquette of justice. We have 
peculiar difficulties because of the influence of 
pioneer conditions in determining our legal institu- 
tions in their formative era. Our problems are so 
far our own that we may not expect to borrow 
British solutions whole nor to copy British rules 
of practice in so many words. But the ability to 
utilize comparative law is an inestimable advantage 
We can see where the British erred between 1828 
and 1890 and where they succeeded and why. We 
can see more clearly the general principles by which 
we should be governed. 


ap 


Criminal Appeal in Scotland 

‘A question which has for many years proved 
an attractive subject for discussion among lawyers 
and social reformers in Scotland—the expediency 
of providing an appeal in the more serious class ol 
criminal case—has now been settled, or has at least 
been deprived of practical importance. For by the 
passing into law of the Criminal Appeal Act, 1926, 
provision for such appeal, whether expedient or 
not, is now an accomplished fact. On the side of 
the general proposition that some such provision 
was desirable, and that the time was ripe for pro 
viding it, there would probably be found a pre 
ponderating weight, certainly of lay, and probably 
so of professional opinion.”—Scottish Law Re 
(July) 








546 


AMERICAN BAR ASSOCIATION 
JOVRNAL 











—ieemeeiiniemneniie 
BOARD OF EDITORS 
Epcar B. TotMAN, Editor-in-¢ Chicag Il] 
R. E. Lee SANER Dal Te 
Cuester I. Lone, Vice-Chair1 Wichita, K 
HERMAN OLIPHAD N York, N 
JoHN B. Cor.iss Detr M 
Horace Kent TENNE Chicag 
Subscription pr f Ass 

nor of its Section f ¢ . 1 | t W 
are members of tl \ e § ‘ 
$1.50, and is included ir > I € 

J R M 
Journal Office R 1 09 §S 

| ~ ~ 


IMPROVED MI DS OF JUDICIAI 


Forty-ninth \nnual Meeting of 


chat ac 


The 
\merican | 
more than any priot 
the profession 1s 
th 


employed in th 


the t10n Was 


terized, 
unmistakable e 
deeply concerned in 


meeting, by 
vidence that 
iprovement ot 


t he 
methods of prom edure ti b 
courts, and that tl 


there is now unant 
mous accord that 


nearly 


the criticisin ot the press 


and of the laity is to be taken seriously, that 


there is little hope of speedy 
except by the exerc the 
inherent power of the courts which has been 
ve department, and 
the 


improvement 


ancient and 


1 
is 


usurped by the legislati 
that in the resumption this 
courts should be aided by Judicial Councils 

While the program certainly did not lack 
variety, it would do be correct to sa\ 
that 
the Denver meeting 
particularly upon it in his 
symposium devoted to th 
of the principal features of the 
Dean Pound spoke on it before the Conference 
of Bar \ssociation Delegates \ 
no doubt of the 
outstanding 


pé wer 


“procedural re! rm” was the keynote ot 


‘resident Long dwelt 
nnual address, a 
was one 


and 


subject 


sessi ns, 


arious othe 


incidents of the meeting lett 
profession's recognition of Its 
importance. 

The last tew vears have been particu 
larly fruitful in disc 
the courts, and in t rection of organiza 
tion distinct advances have here and there 
been made. Procedural reform has lagged, 
in spite of the fact that it is absolutely es 
f jus 


1 


the problems ot 


sential to a prope Iministration « 
tice, and the furthet fact th 


iat the discussion 
thorough and con 


that 


here has been unt 
clusive. It is belt ved wever,., the 


work done in wav ot p eparation has not 
been lost, and that the time is perhaps ripe 
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dual but sure 


President long 


for the er: 
Sar changes 


view 


to the courts, after having 


issions and quasi 


etv of comm 
als without success, and this t 
seem to imply a growing will 


the courts a fair chance by tre 
the shacl les which have s¢ 

their efficiency here are c 
tions that the press 1s beginn 


profession s proposals for 1m] 


“1 111 


that the public was at last 




































































procedure more seriously than ev¢ ¢ ( 
and this is a circumstance ful é 
ment 

In the roretront of these 
course, the regulation of proc ( 

f court, instead of by rules the 
legislature his, with the ul 
Dean Poun declared at Ven t ( 
bottom 01 all effective proces . 
lo the discussion of this sub) he 
past few years the addresses ean | in 
and of Mr. Sunderland at the \1e 
ing made a distinct and valu n ul 
tion. In fact, it is difficult e 
remains to be said from the of 
history, logic or expel 1ence¢ 

sition of the subject. Certat ere has 
heretotore been an\ real efi tne 
arguments alre idy adduced 11S 
improvement, and the addres enver 
would make such an effort even ( ubt 
ful than before. 

\s one reads these addre n- 
sistency of prevailing meth ng 
with the courts becomes so p that even 
the simplest layman can understand 11 For 
some reason we seem to have ‘ourts 
apart as agencies not to be afttect I 1 
ful ideas and movements w! ( 

Ing themselves in other fields 

field, for instance, we are mort le 
manding that responsibilit) ¢ I if 

we know who is to blame tot dis . 
charge the public business. State govern 
ments are being reorganized In 

the case Ol the courts We aré Tr 

the most part a system whi ~ 

nossible to locate responsib1 he 

the legislature which imposes ’ es | 
procedure or it may be the wa h the 
courts administer them which ts rhe 
logical thing of course is to g urts 

the power and thus fix the . ty | 
Until th is done, both courts é 

tures will be ible to e\ ide th 

In the business world we 
efhicienc nd in the adm 
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hods which render 
ne a business concern 
te with its rules and regula 
her concern not in the 
one with a bit ot 
usy into the bargain! 
without 
where ex 


re hize 


ques 
le expert 

rT LOmM in tne 
e essential, we commit 
shall be 


experts, or 


courts, where 
h the business 
not 
ve some knowledge 


men who are 

tine na 
re too engaged with more in 
ve the problem due 
yusiness world we 
e all, on being practical 
tion tor the lessons 
the courts we have hereto 
ves to the actual 


system else 


SNOUT Our ¢€ 


erent 


inconsistent than all this, we 

rdinary courts the powers 
nection ethciently and dealing 
powers with lavish hands to 
| creation. 
“Tvery 


missions Of a iatel 
said at Denver, 
Congress has created since 
Code has been given 

and authority to make and 
ules r the regulation of 
cedure Chis was true of the 
blished in 1855, and 
n its own procedure 
vhen it was given full judicial 
ry States Court 
established with full rule 
ourt of Cus 
with similar 
mmerce Court, 
‘rcised the same 


5 nized 


in 1920, Congress enacted a 
Columbia, and 
Supreme Court 
‘establish written 
ractice and pro 


{ 17 ‘ 1) 
es make such modifi 
ling and methods 
procedure prescribed by ex 
lee! red necessary or 

ler 1 re simple, effective. 
us the remedy in 
provided that its 
with 
he Supreme Court 


the 


not be inconsistent 


States.’ What is more, 
rce Commission, the Board 


Assi ¢ 
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of General Appraisers, the Board of Tax Ap 
the Federal Trade Commission and 
the Federal Power Commission, all operate 
under full rule-making authority. 

This is not all. We are always talking 
of taking the courts out of politics and at the 


peals, 


same time are consigning to a strictly politi 
cal body the regulation of how they shall 
carry on their business. We are insisting on 
the constitutional principle of the separation 
of powers of the executive, legislative and 
judicial departments and at the same time 
the legislative department is exercising what 
amounts to the right to say whether or not 
a coordinate department shall administer 
justice properly 

Finally, we are insisting that the sole 
object of the courts is to achieve certain ends 
and we are permitting the legislatures to ele 
vate the means to be employed to an author 
it\ equal to the ends to be attained. We are 
thus dimming the vision of the main objec 
and leading to a confusion of means 
with ends. From this exaltation of proced 
ure at the expense of the substantive law 
itself the profession is far from exempt, and 
Dean Pound finds the explanation in the sort 
of legal education that prevailed in the 
United States generally until the 
generation and still persists in many parts 
of the country. “In the beginning,” he points 
out, “all common-law lawyers were appren 
The lawyer learned the art of 
craftsman learns his trade, 


tive 


present 


tice-trained. 
his craft as any 
by watching his elders and seeing how they 
did things, and doing the like. This ap 
prentice-training is before all a training in 
the details of local procedure.” Hence the 
tendency of those so trained to think in 
terms of procedure rather than of substan 
tive law and to regard it, in fact, as the main 
department of law. 

But while the inconsistencies of present 
methods are obvious, the logic of the pro 
posed reform complete, and the lessons of 
experience point wholly in one direction, 
much remains to be done before this needed 
change is secured. Legislation presents a 
good deal more than a problem in logic. It 
presents a problem of organization, of pres 
sure, of publicity, of attracting the attention 
of the public as well as of the legislator. 

There are states where the legislatures 
can thus be persuaded to restore the rule 
making power to the courts, but where they 
prove obdurate, the remedy is for the courts 
themselves to resume the inherent 
of which the legislature had no authority 
to deprive them. 


powers 
























THE EXERCISE OF THE RULE-MAKING POWER 


Division of Responsibility Between Legislatures and Courts in Matters of Proceduré \1 
Saxon Conception of a Court as Confirmed and Sustained in England—American R 
pudiation of Doctrine of Professional Control—Unfortunate Resul 
Making Powers Given to New Courts and Quasi-Judicial Tribunals 


Machinery to Encourage and Facilitate Exerc 





t ) t Zk / } } } 
ie 4 OPULAR ¢ ernme t ts ul n the pril nec¢ SSity ¢ t it é 
ciple that it is ever t ’s business to hands 
ee that the govern No 1 carver ‘ 

But this principle can operat if responsibility pute President Lowell’s asserti 
for governmental action can be definitely located popular government to enduré 
The citizen must know w lame for the its « city 1 e expert 
failures of which he complait his watchfulne ustice has always been a ff 
will be of no avail Eternal gilance is a condi unction of th tate, and as ci zat é 
tion but not a T tne cot le the TY iem 

Che short { t o but an a can possibl tand or appre 
plic ition of the ¢ y espons! Ity the technig ential t the 
where the people « public busine ‘ $s not ut th the « 
must be concentrated here it ll operate openly) litigation proceeds And if 
in the light of perpetual 1 ity Division of to be kept in close adjustment 
authority alway bscures 1 ibility, and wher« hanging requirements of soci 
the officers or agencies whi re the power art and devel t of that proced 
so related that the efficien« I me 1s dependent the supervisio!1 f those wl 
upon that of anot , the 7 becomes utterly f the court 
confused in its attempt t locate the source of It is not enough, therefor 
trouble and provid rem responsibility for the proper a 

Now the mal-admunistration of ustice in the tice. It must e located in the 








tained interest on the part the public and the titute the establishment . 
profession, but 1 practical 1 Its of importance 
have followed. The publi tterly complains, the LI 
profession extends it mpathy and concedes that If David Dudley Field had 
something ought t e, but the courts go ugh student of the histor 
steadily on in ex t he I old way Who 1 he would not ive been so readily 
esponsible novel principle of legislative 

That is a question which, in 1 t of our juris cedure. It was a principl 
dictions, cannot be a1 vel ecause it cant I unlimite ities ¢ elie 
be answered no relief is 11 We have divided endured But those who hop 
the responsibility between t vislature and the’ lenium through the magic of les 
courts, and have there lestroyed the possibility ippreciate the delicate ac sti 
of locating the blam« legislature makes the necessary to an efficient ad: 
rules which the urts admi ter Is the fault i1 Neve n the eight hut 


the rules themselves in the way in which they Plantagenets laid the foundati 
are employed? N ne kt ‘ lhe courts and the idicial admit ration, did Parl 


profession believe t y are ing fairly well witl take to < courts t 
the rules that they e forced to use, and point to egislative code of procedur« \ 
the legislature as the authorized source of pro tatutes tout their way 
cedural reform e legislatt loes not know Charta pt bited the courts 
what is wrong with the rul nd believes that the eave the « mon pleas a fixe 
chief difficulty is the inefficiency of the professio! lished the 7 iple of trial by 
Faced with the dilemma of shifting and unas ites relatit to amendments 
certainable responsibility, tl ic is helpless, and records of ir centuries o 
the administratior f justi continues to be the Here and there new remedial g 
one conspicuous political t in American po] and old p1 ral abuse 
ular government inst g 
But there is another f the situation 1 ndertaking t issume 
less important If polit cy demands that sponsibilit the admiunistt 
responsibility be nspicuously localized, economi le ragoment 
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Out of 
, 


f Hilary erm 
lic. But instead 
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regulating leg: 
rtook to assist 
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t act to 
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Sa conception « 
ic agency clothed 
ople with every 
protection of the 
e to confirm and 
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ly recognizec 

e judges to make 
the extent ol 
established by 
Act f 1873 the 
\ 1 its final 
kly abandoned 
late id substi- 


se t repudiate 

No more strik 
ild be conceived 
act f the last 
st conte mpofary 
rinning with the 
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entirely regulated 
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Chose 


ind they 


ways and made their momentous decisions 
En 


years have been full of progress in ol 
have been years of quiescence here 
Practically all the improvements in civil pro 
which have made England the envy of 
. rla 


ld were invented or adopted during that period 
| \ 


ceaurt 
professional experts charged with the high re 

of 
prompt and adequate justice. 


Englishmen to enjoy 


The 


sponsibility enabling 


Summons Tr 


directions was invented to enable the court to 
exercise an effective control over the progress of 
the case from its earliest stage; the originating 


summons was devised as a means for getting 
cial decisions on specific questions without drawing 
disco 


the entire subject-matter into litigation ; very 


} 


vefore trial has been tremendously expanded; sum 


iry and declaratory judgments have been made 
ivailable; the technical problems of joinder of 
and of the of 
counterclaims, have practically disappeared, and in 


causes of action, and of use 


+} ] 
Cir place 


has come the simple 
of 


question of con 


venience; model forms pleading have 


adopted to take the place of detailed rules; chan 
ber practice in equity has been revolutionized by 
the so-called “linked-judge” system whereby each 
case is assigned to a pair of judges, one of whom 
is always in court while the other is in chambers 
a commercial court has been organized and oper 
ated to serve the needs of the large commercial 
interests; venue in every case is fixed by the court 
on the ground of convenience; the powers of the 
court of appeal have been enlarged and the pro 
cedure so simplified that no appeals fail for pro 
} 


new are 


lural errors and practically no trials 
ordered; a body of permanent masters, serving in 


effect as assistant judges, has been organize 1 te 
take over an important part of the work of the 
courts Not a year has gone by in which some 


improvement in the rules has not been introduced. 


They are under constant inspection, and whenever 
weaknesses are discovered or changes in business 
social conditions make old methods of legal 


cedure inappropriate, new rules or amendments 
vided to meet the The court-rule 
a vital organ of the state, functioning 
and effectively through its 
power. By its means the legal profession 
credit for its skillful performance of 
important public service 

Seventy-five years under a legislativ: 
ocedure has the legal profession 


\merica to a dogged perseverance in a hopeless 


are pro need 


sys 
em is stead 
ily, quietly inherent 
creative 
eniovs high 
system 


accustomed 


causé The conduct of the intricate specialty for 
vhich they were trained was taken out of thei 
hands, and the political representatives of the peo 
ple prescribed the rules of practice upon which the 
success or failure of the administration of justice 

rgely depended. Doubtless the public felt that 


reform was necessary, but recourse to the direct 

vf the legislature is at best a harsh method 

ic self-help, where the people demand by 
: , 

op 


force what they fear the law, in its orderly deve 


action ¢ 
" 1.4% 1 
‘}i ryLUiivi 


ment, will not furnish. It is extrinsic, detached | 
arbitrary, suggestive of revolution, rather than 

gradual expansion of implicit possibilities throug 
the creative power of the courts. So careful a 
scholar as Sir Frederick Pollock has declared that 


direct legislation “is not a natural opera 
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why should the ordinary citizen be refused an equal 


privilege 


Our courts of general jurisdiction have been 
allowed to remain outside the current of reform 
for no other apparent reason than the lack of an 


easily available method of overcoming their inertia. 
\ new court or a new commission will be certain 
its rule-making power, for it cannot func 

tion at all until rules of procedure are framed. But 
an established court is under no such practical ne- 
cessity, and it can drift along indefinitely upon its 
old practice without taking up the burden of reform 
It is not enough, therefore, to confer upon out 
courts the general power to regulate procedure by 
but there must be machinery de 

d for encouraging and facilitating the exercise 


and orders, 


rules 
or the power 

1 tor 
into 


Ingland immediately discovered the ne¢ 
such a device after the Judicature Act 
he rule-making power had been placed 
hands of a sort of general council of the 
* but the responsibility was so far diffused 
\ccordingly 


came 


peration 


that vigorous action was impossible 


a definite Rule Committee of six judges was con 
tituted which was later increased to eight But 


the exclusive employment of judges in the regula 
tion of the practice was soon found unwise, and in 
1894 three active practitioners were added This 
was again changed in 1909, when the present plan 
was adopted whereby the practicing profession is 


represented on the Rule Committee by two barris 


ters and two solicitors 
This arrangement constituted no departure 


from the court rule principle, for that principle is 
based upon the doctrine of expert, professional con 
procedural processes. It by no means re 
quires that the power should be 
official judicial body technically defined as a court, 
but those whether as 
lawyers, are actually engaged in carrying on the 


exercised by the 


rather by who, judges o1 


work of litigation. 
While judges constitute a majority of the mem 


English Rule Committee, so that in its 
personnel it represents the court, it has neverthe 
independent which 


bers of the 


existence 
inherent in a 


ess a distinct and 
relieves it from 
judicial body 
primarily performing 
and these constitute a first charge 
on its time and attention. Incidental adminis 
tasks laid upon it will always take a sub 
inate place, and may even be entirely neglected 
lf, therefore, the duty of actually making rules 1s 
committed to the court in its official capacity, the 
f strictly judicial business will leave small 
opportunity for getting the rule-making dons 
Furthermore, the judicial character of ou 
courts has caused them to be withdrawn in 
measure from the field of political criticism. In a 
government the decisions of the 
courts must command public respect and obedience 


two weaknesses 


\ court is engaged in 


judicial duties, 


press 


1 
iarye 


based on law, 


vhich requires that the opinions of the judges 
should not be influenced by popular pressure. But 
the manner in which the business of the courts 1 
transacted is, on the other hand, a subject which 
is eminently suitable for public discussion, crit 
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which actually represents the High Court, but does 
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duties to perform except the regulation of 
procedure, so hi receives its undivided 
attention. It is not a cou it performs no judicial 
functions, and theref ites in the stimulating 
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PROBLEM OF LAW ENFORCEMENT IN THE LARGE 
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Law Enforcement in Any Community Must Depend, Theoretically, on Attitude of Genera 
Public and on Effective Judicial Machinery ( hanges Needed Under Latte 

Situation Created by Eighteenth Amendment and Volstead Act—Need of Ho 

estly Recognizing and Appraising Existing Conditions—Unprejudiced 


cientific Investigation of Facts Suggested* 


~~ 


By Hon. WILLIAM EI. DEVER 
Va y oT (¢ hicage 


HEORETICALLY, la nforcement in any sufficient pressure to bear up é lie 

community, large or small, must depend upon _ so that, by the enactment of adequate laws, it will 

two factors: First, a conviction on the part become possible to deal out sw ce nui 
of substantially all members of the community that jshment to those who. in increasit umbers. find 
the laws set up for their government and well it possible to live without labor lating every 
being are just and reasonable and an insistence’ jaw that exists for the promotior iblic peace 
that violations of such la be adequately put and ordet 
ished. Second, the institution and maintenance o In the first place, prompt tria re it sible 


sufficient judicial machinery and a system of judicial with an insufficient number minal court 





procedure effective to secure prompt and certain judge In Cook County, wit! I ar pat 
conviction of the guilty ticularly familiar, we have not it any time 
For many years the American Bar Associatiot within the last twenty years a ft nt number of 


and kindred organizations ficially and through = ¢rjminal court judges to prompt pose of the 
tl , 


the voice of their memberships, have urged upon constantly increasing number of criminal cas¢ An 
° las ates on 4 . he . , 
the legislative departm« of the Nation the effort is made to make as prompt list ton as 


critical need in many of our states of a re-examina aia. sail eS Y, “REE 

‘ : . a dt ; ; stat Be ‘ore “i pe l " ws the ( seperate jal ca ca ( ere 

tion of the whok ee Crimimal Pproceauns the defendants are unable to ¢g ail 
, ' 

and practice The changes have been rung upon” eases even of homicide. are t not tri for 

this plea so often that it | become rather an old’ gq year or two vears after indictment Phe facility 


tor “1 ; , tit f how ] r 1 ' ’ = ° ' , 
story. As an indication o w difficult it is to) with whicl ul is furnished in case the most 


4 i 
move the legislative mind, at least in certain states, cerjous character makes the situat ”" f ex 
toward the completion of this necessary reform, treme seriousness. Cases are by no means uncom 
attention may be called to tl fact that the Ch mon in Cook County of second a third offenses 
cago Bar Association has appealed, not once, but mmitted by persons out on ba r a supposed 


many times, to the State Legislature to rec Even under an inad te at inti 








struct and amend our criminal procedure and prac procedure a ft er of 
tice so as to rendet! t poss e for the courts { criminal courts to tt , e withir 
bring persons charged th criminal oftenses t lavs after the ict 
speedy trial, and, further, to eliminate the uncot ment would g a long ways t ! mproving 
scionable delays that cur during criminal trials present conditions 

Many things, at least in Illinois, have operated ee Se Se ae ee * 

t € tric ruie OT inci c 
against the Chicago Bar A ciation in realizing ictments sl ld be modified ents in 
: - . ne ; hicl ‘ +] + > lay 1 nerTy ‘ ' 

this purpose, one of whi it the lawyer mem matters of form permitted und mitations 
bers of the Legislatu e main, take but littl as would not deprive the defer ‘ su 
interest in or actual ppose the elimination ot stantial right 


an archaic system of crim law procedure that Our cumbersome and tedi t jury , 


is rendering it practically impossible for our crin examination in criminal trials : nations 
inal courts to function 1 h a manner as t not infrequently lasting from t paalen tm 2 
strike terror to the heart f evildoers either actual pjonths) should be entirely chang reliminary 
oO1 potential The conditi ; in Illinois may be examination of iurors by the iuds ssistants 
said to be typical of those which exist in certain the judge, to determine the pres ibsence of 
other jurisdictions a cause for challenge, and the “stril ng from a 
To quote from Dean Mikell of Pennsylvania panel so passed for cause of an eq number after 
University Law School a reasonable examination by the attorneys for the 
Due to historic 1 s that t be gone into her prosecution and defense in lieu t esent right 
the provisions for safeguardins nocent accuses I to exercise from three to twe chal 
son lave LRrow I I ] t tre icCUusa t | . 
visiot and ] enges W t ar toward ¢ ( ely 
with the result unnecess \ elay accomp ¢ : 
The problem ther ( ncerms the Se na undet existing practice 
, cael +} 





of the factors to which I | e referred is to bring nstead of t 
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parts of the country a dominant belief that the 
law-making authorities have no right to interfere 
lo obtain in all quarters respect for the innate 


quality of such laws is an impossible task 

In the year 1920 Congress passed the Volstead 
\ct, which was intended to give vitality to the 
Kighteenth Amendment to the Federal Constitution 
which prohibited the sale and traffic in intoxicating 


liquor. The effect of the Eighteenth Amendment 


and the Volstead Act was to create new social 
inhibitions in several of the important industrial 
States. The consequences in those States of at 
tempts to enforce this Federal legislation, while 
startling to many, are but the natural results ot 


conditions in those States. 
For our present purposes 
many matters of deep interest touching the actual 
benefits conferred by or the evils which have fol 
lowed the passage of the Federal prohibition laws 
as asserted by those who either support or oppose 


the 
disregard 


we may 


them. The purpose of the law is to eliminate drunk 
enness, but in attempting to do this the use as 
well as the abuse of intoxicating liquor is pro 


hibited. Not by moral but by legal methods it is 
sought to control the habits and conduct of all 
of the people of the United States Act and con 


t deemed innocent by many good citizens have 
suddenly by of law criminal Is it 
re wondered that so abrupt an interference with 


lorce become 


} 


to 
their private conduct is regarded by such persons 
as an intrusion upon their purely personal rights 


I am not urging this by way of argument but 


merely to indicate that persons so affected cannot 
be thus brought to respect or obey such laws and 


that general disrespect for law and the deep-seated 
cynicism respecting the motive and good faith of 
yrcement officials is a natural reaction ot 
persons s¢ affected. 

rhe first attempt to eliminate drunkeness was 
These moral methods 
a large way successful; so successful, in 
the citizens of one-half of the states of 
voluntarily imposed such laws upon 
beneficent results of these meth 
were so pronounced that it was mistakenly 
thought that prohibition could be 
national policy upon other States where the people 
had not become ready or willing to adopt such a 


law-enfe 


by 
were 1n 
deed, that 
the Union 
themselves The 


precept and example. 


] 
oas 


imposed as a 


policy 

Canada tried the experiment of national pro 
hibition, but certain of its large provinces have 
materially modified that program—so also in 


Sweden substantially the same experience was had 
hanges that 


ition as a national policy failed to meet with 


These « were due to the fact absolute 


pronip 
: | 
popular approval 


In these countries the population is relatively 


homogeneous and not difficult to control and one 
would be persuaded to believe that these nations 
would present a favorable field for prohibition ex 


ts, but the policy when enforced even there 
attended unrest and other evils that it 
was deemed ad modify it 

Is it then to be that in the 

| its territorial extent, the widely 
of the and 
States, heterogeneity 
of the large so called 
elements of northern and northeastern 
s, the presence of a local racial questiot 
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was so by 


isable to 
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oct upations 


tries of the the and 
d traditions 


the 


various 
inherite foreign 
indus 
Cs 


trial ate 
























nation at 


adoption of 


rivate, has 
and opin 
he 
pres 
\nd how many 
1 | letermined 
issues 


Lil¢ 


9 ( counterclaims 


tent has the human 
kenne been re 

t has been 
eace, happiness 

the nation 

ts rale since 





IT \ and cor 
And if it be 
growing disre 
crease in crim 
t is due to 
, re not respected 
; 
( pile 
il prohibition has 
é as alarming 
t tate of publi 
ithorized to 
r the evil 
my daily ex 
| sil 5 has piven 
t it of that 
at tian t 
t thie 11quol 
o the nation, 


rt of our social 


people should 
ind tl it pro 
esstul and bene- 








neous, 

t iT] IS rea 
I 1¢! al le 

; t er any form 
ext gant posi 

nt Y \ have 

\merican pol 

f the north 

tical life to 
t neither side 

( imculty 

oniniicance to 

ts ime 

t ) )] it10n 

J ibborn tact 

e the passage 

t e governmental 
































serious opposition and objection from a verv larg 
part, perhaps a majority of the peopl 

During the investigation recently conclude 
a sub-committee of the committee on the judiciary 


of the United States Senate, the wets and th s 
were given a field day, and while much illu: re 
evidence was submitted to the sub-cor tte 7 
mere casual reading of its report would sh that 
the extravagance of statement on either side wa 
so marked as to render it impossible for that 
committee on the evidence submitte to « ude 
anything of real value therefrom 

\ reading of the evidence submitte vefore 
the sub-committee will not fail to convinces ne 
ink sakel 4 7 | P 
tha eitner side of this national contri eT ( 
see but little wisdom in the position taken by the 
other side, and herein lies the great difficulty In 
the ehemence and even the extravagance « the 
position taken by proponents on either side of the 
uestion the moderate-minded intellicen a ee 
quest tne moderate-minde intelligent citize 
who is deeply concerned about the welfare of h 
. ‘+ ++ le . | ‘ 
country is almost driven to covet Yet, I do 1 
think it entirely impossible that the majority of 


the I< TDlé ot this 


country, many of whom wouk 
not care to be enlisted as drys wets, are s imx 
ious for domestic peace that they would be quite 
ne — cae rt anv well lered , a 
\ gy ipport any wel consideres ind l 


visioned move looking toward a permanent solutior 
of the matte Abraham Lincoln is credited wit] 
say that next to human slavery the intemperate 
ise of int cating liquors constituted the 1 
serious menace to the National morals Move 
ments toward temperance al 1 total ab tinence | 
done as much perhaps as any other agenci t 
bi happiness and peace and the finer things 
ci\ ition to the homes of the peopl Prohil 
tionists in the main are wholeheartedly striving 
for the promotion of human happiness and thx 
they have accomplished in this country is quit 
immeasurable One cat t withhold a cer 
admiration for the main purpose nor a fervent 
\ h that they may in th course ot time succes 
in completely eliminating the intemperat ( 
intoxicating liquor from human experience 
lf it be conceded that large: benefit h ‘ 
( tne e! tment of these laws and als that 
great evils | e followed in their train, then the 
f the tatesman ts to determine wheth« the 
( ming fre m the ] WS may by ( nst ctive 
r I e ret ned and the « result g ther 
1! inated Chat 1 take t is one ¢ trie 
ré irge problems now confronting the peopl 
oT t} i 
| t ) ssible t} it the que tio! 1 re 
ce e 1 tre tment at the hands of per T vl 
emot { prejudices may not be too dee 
engaged in the subject one way or the other? | 
the fervor and vehemence ) both the proponent 
nd 1¢ prol ti render many of thet 
unfit ft ( the ques objectively 
ti Inde many of them give the impre 
that th. ire actually trying not to see facts that 
re plainly vious to the man who has 1 
feeling in the matter except the prom tior t Ul 





HON. FRANCIS RAWLE 


Charter Member honored at Denver Meeting 
by the sub-committee of the Senate which I have 


| hat 


and 


already referred to is an exposition of this, 
truth as 


neither side at the he iring had 


record 1s replete with well as erro! 
a monopoly of either. 
this commit 
result in merely a de 


members of the committee 


It was inherent in the « 
tee that the 
bate Che 
were anxious to obt: 


onstitution of 
hearing woul 
evidently 
un tacts, but they were supplied 
with such a mixture of fact, theory, argument and 
even misrepresentation, that so far as is known 


the subcommittee has indi 
=e 


not a single member of 
cated a modification of 

One thing may be concluded, 
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lem of immense consequence to the country Phe 


question now arises, ke¢ 2 in mind solely the 
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which will retain, or even extend, the undeniable 
benefits of prohibition and at the same time retain 
and restore a general regard for and nee t 
law. 

I would suggest an unprejudiced, scientific in 
vestigation of the facts That investigation should 
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SECTION ON MINERAL LAW ORGANIZED 


have 
an immense 
which, 





particular interest to a great many lawyers who are t 
now members of the Association and would draw the bar 
of the large number of oil producing states closer to the 
Association with the result that the influence of the Asso 


ciation will be greatly broadened and increased 

The meeting to organize the section in put 
suance of the authorization of the Association was 
held on the morning of July 15th, at the 
Hotel. Mr. Josiah Marvel was made tem 
porary chairman, and on motion appointed a nomi 
committee to present a list of regular of 
ficers Messrs. Paul Howland of Ohio, Charles 
Liles of Missouri, Jefferson Chandler of California, 
Frank A. Kemp of Texas, John B. Sanborn of Wis 
consin, and T. A. Noftzger of Kansas constituted 
this committee, which after a brief consultation pre 
sented the following nominations: Chairman, John 


Brown 


| ‘alace 


nating 


( rownes, Houston, Texas; Vice-Chairman, Gut 
ney E. Newlin, Los Angeles, California; Secretary, 
Peter QO. Nyce, Washington, D. (¢ Treasurer, W 


Members of 


a 


H. Francis, Dallas, Texas. Council 

Karle W. Evans, Wichita, t Harold, 
Shreveport, Louisiana; Jefferson Chandler, Los An 
les, California; William H. Ferguson, Denver, 
James F. Whalen, Pottsville, Pennsy] 
Hugh H. Brown, San Francisco, California ; 
Ames, Oklahoma City, Oklahoma; R. F. 
Cleveland, Ohio. These unanimously 


Kansas; 


gel 
Colorado; 
Valhla, 
( B 
Grant, 
elected 

Chairman Townes thereupon assumed the chair 
and made a few brief remarks expressive of his ap 
reciation of the honor conferred on him, of the im 
yortance of the subject with which the new Section 
was to deal, and of the real need which its organ 
ization met. Lawyers interested in mineral law had 
long felt that there should be some organization, 
some forum, in which they could assemble and dis 
cuss the legal problems arising out of this immense 
industry, the conflicting conservation laws of the 
various the conflicts in the decisions of the 
states, and cognate subjects. He appealed to all to 
support the Section and try to increase its member 
ship as well as that of the Association. H¢ 
gested that it would be proper for the new Section 
to do what it could to assist the Commission which 
the President had appointed to study the problems 
of conservation and also to lend its assistance wher 
ever possible in connection with the statutory enact 
ments of the various states. 

\ motion to appoint a committee on By-Laws 
was passed, whereupon the Chairman named W, M 


were 


| 
I 
} 


states, 


sug 


Crook of Beaumont, Tex., Jefferson Chandler of 
(Angeles, and James A. Veasey of Tulsa, Okla 

on this committee. The draft of the By 

is to be sent to the members of the Section 





as promptly as possible for review and criticism 


after which it is to be reported to the Section, 


which, in case it approves, will submit it to the 
Executive Committee of the Association \{ mo 
tion that the next meeting of the Section be held 


the day previous to the meeting of the Association 


and at the same place was also carried. The Chair 
man was also authorized to appoint such commit 
tees, by and with the advice of the Council, as he 
thought necessary, to carry forward the work of the 


Section until the next meeting. Steps to determine 
which branch of mineral law the various members 
articularly interested in taken, 
to organizing the work 


were | were also 


with a View 
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of the Volstead act and the peration of the | ight the maintenance ot 
eenth Amendment was well received in the treatment of the crit 
Chairman Rogers then announced that Hor against probation and par 
George W. Wickersham, of New York, Attorney be allowed t veep 
General under President Taft, and now President § as eqmi: m Massa 
of the American Law Institute, would speak in me ojy; er 
place of Mr. Richard Washburn Child, who had are mad, eae es 
found it impossible to be present. Mr. Wickersham  ,,,, Ve 
é i ; ; treme penalties Viassac 
gave a brief but interesting account of ithe National ‘eater pet age TSS aeee 
Crime Commission and what it was doing to get ¢.% iF cia 
» ° ‘ nrst WI tCll Ifl tile ¢ I 
facts, distribute info ind encourage organ , . 
: “eget the ¢ monwealth « 
ization in dealing with the crime problems. ‘There 
‘ . 1 . , . e4 I 
had been a great deal of talk about crime and there 
‘ . . . . then it ( n 
had been a good dea f les ition increasing the 
° P ‘ ‘ courts 
penalties, but comparatively little had been done to “uc - ' , 
“ao Since that me | 
ascertain the underlying causes of the existence ol , NA 
; ‘ work wl Massachus¢ 
crime, and no reliable nationwide statistics existed , 
- . itio1 England é 
from which it was possible to determine what the 
. ‘ : mi el 
present situation was tl iwhout the count: 
, | T r _ ( | 
Mr. Wickersham commented on certain rather , 
‘ — patie l i¢ c 
encouraging statistics furnished by the Secretary of oak : 
y 1 T> tT» u ed I L ‘ ‘\ ct i t 
the Welfare Bureau of Pennsylvania, to the effect 
that there had been a marked decrease in serious ier 
. P ; ‘ : Up t ne end ot ti 
crimes since 1910 and a marked increase in pet : : 
centage of co e that time He als ; ’ 
" the eartn t it had this I 
called attention t a statement of Dr. Hoffman : 7 ' 
‘ ; . 2 nas COT ‘ T it i 
that a considerable number of crimes were due to : 
the carelessness with wl people of property) —o age 
ad temptation | re 1 “ont at eae plete tl p 
spread tempta fore eyes of people I el 
" A . ‘ . ] ( iY! 
fortunate than thet lve vas such a simple Ra oa opel 
: : ; rs; made in 1923 and 1924 
and obvious thing that it id generally escaped 
‘ ; ” oot . a oes , ee , aan bations had been grante« 
lawyers, but it ¢ r had much to do witl aap ee 
‘tf * were carried through thei 
crimes against property na , crime came a g : 
. . ; or | f f +} j aisci tne! ( I 
an expression es e of the people, and 
- . , ’ ent |! ( y 
back of this of cour was t nome religion, the : — : = 
. ‘ ‘ ‘ , ( we | usett 
relations between f the family, and it 
: “page tls . egy” of tl e1 r cr 
we found that these had not the binding and help ; iideaak 
. > hae ‘ , . them t ( mmiuitte 
ful influence whicl ey have had in the past, we |... ‘ ee 
whty M cent 
must naturally expect some great change. It was “ls 
Soe ; ) v ¢ ed and aidi 
a subject for profound « ideration whether the , er ' ah 
modern tendenc ul! as such as to main Or : ’ ~ 
‘ ‘ Were i | T ms CKe¢ 
tain that honor of the fathe nd the mother which iy 
on folk County, and o1 t 
was the basis of the Biblical promise arte on 
. . . . “ases nad peen Ol! 
Work of State Crime Commissions ; : K 
. +> ‘ penal institut ns we n 
Chairman k rs the nnounced that there sae 
; 1 | ; 1 I ¢ ut nm 1 ‘ 
were present two or three members who had been — 
Jo y 11 K that 18 alal 
connected with specific crime surveys in America tage x , “one 
‘ : ‘ Ly \ ¢ ntiel in asked 


and they had been invited to say a few words. He 
first introduced Hon. |]. Weston Allen, member of ae ee 
the National Crit Comt! ion and formerly res : pte heres 


: . ' nd pe it is the 
torney General of Ma isetts Five concrete Le é: 
a a - : , , | 1 wish to Say 
duties, in Mr. Allen’s opinior ynfronted the benc! ie 
and bar: First, the arousing of public opinion; se¢ 
. . ‘ ‘ . . “Orr _ ; F 
ond, aiding in tl detection and apprehension « ws 
the criminal by modert ntific police organiza See ae : = 
" ; . i > 1&9 he ; 
tion; third, restoring t rility and supremacy sie . : 
, ; ' were 214 Boston 
of criminal jurisprudet rth, holding fast t ; 
j Py ‘ | 1 ecaus t ti t 
all we have gai! iffe< e the treatment of the : =, 
criminal against the onslaught of the hysterical de eon ; , 
mand for extreme penalties; fifth the defense of the \ i 
Constitution of the Unite States | S . 
SDORK cK “Sl Ul «ll us is 
public « ) t t ) ts above reterre 4 Rogers 
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ROCEEDINGS OF 


in Nebraska, taken to distinguish between the “ponderables” and 


Phe i legislative program the “imponderables.” When the latter were given 
he same as that due weight. democracy justified itself because in 
tert 1 lr. [Thompson of St an age of education it was the only system con 
| ri Crime Su ent with self-respect 
element whicl he Secretary then read the list of members 
me situation that f the General Council as reported by the different 
In a jazz gen state delegations and these were elected Che list 
sympathy f Vice-Presidents and members of the local coun 
ers, jazz alienists cils had also been filed with the Secretary, and 
thas something these were approved by the Association 
onts us. 
Chairman of the Cali Fourth Session 
was next introduced. The fourth session was held in the Broadway 
ria CO! ee 7 had . lheatre, adjoining the headquarters hotel Hon 
re] ne Lode of Crimina George W. Wickersham, of New York, made a 
the Legislaturs report on “The Progress of the American Law 
the theory that al ” F . 
- Institute in which he summed up in a highly in 


edure was not , , 
t] structive manner details of the work of this organ 
ut to give it ' 


ition, Which have appeared in previous issues of 


e degree ot . . 
ye a the AMERICAN Bar AssociATION JOURNAL. The report 
' , sections and committees was then taken up 
Sen Autaaio Chairman Oscar Hallam, of St. Paul, reported 
; tie Seen the section on ( riminal Law. The attendance 
ee Sars at the meeting of the s.ction had been larger than 


usual, and the members had listened to able ad 
dresses by Mr. Charles A. Boston, of New York, 


he general aspects of the crime problem, by 


: , 
1 evel e entorced 


ed that it could not 


t to the criminal! e. ; 
no ete’ ~ Mains Judge C. C. Butler, of Denver, on the administration 
aie alt aauliie Criminal Justice in Denver and Colorado, and 
adel ‘e \rthur V. Lashly, of St. Louis, on the methods 
4 { i \ , . . 
: 4 ; results of the Missouri Crime Survey These 
( ure W u d aval , " > 
lministratior papers had been followed by discussions. The sec 
{ tl he | < ‘ ; . . . - . 
toad tion had provided for a council of five members 
. ith the ofhcers of the section as ex-officio men 


to carry on the work of the section, between 
regular sessions of the Association 

It had also watched with interest, and had 
rht to cooperate with, the various agenci¢ 


oo 100 the asad working for better law enforcement. He enumet 
Detroit. Thi ated the principal of these agencies and added these 

the ladies. except Voluntary. movements signified a widespread con 
ite then. Mn viction that official instrumentalities were not 

o Tilieala Seeenee measuring up to their full duties, but on the other 
; land, they were a healthy sign that American 


present Judge , , 
gy citizens will, under conditions of necessity and if 


properly appealed to, rise to their full duties of 
citizenship. The section believed in much, though 
perhaps not in all, that had been said in the discus 
ions on crime on the program. Unfortunately there 
vas very little exact information either of a general 
character, or as to any considerable number of io 


ed State as the 


overnment 


Mi Bec k de ; J > , 14 
calities. Comprehensive statistics of crime should 


’ “ P “ . dra a aa be gathered and kept up to date year by year. This 
4b Tiga s work could best be done by the Census Bureau in 
‘ey eg the interest of generality and uniformity. It would 
i ideal but cost millions to do it but it would well be worth 
& PP ponte ase the money. It was important to know what wa 
, ag Ba. done after the crime was committed and for this 
iil ' asi peo 4 reason the section especially commended the re 
NE EE ng SR LY search work such as had been instituted in Missouri, 
> a A — Shey Chicago, Cleveland and Baltimore, following ever) 
: mee i. major crime from the time of the original report 
- the deliberate ©! the crime to the final disposition of the case and 
pati in this way getting a complete history of the situa 
Ss nger was a . 
seh ang Research Work Commended 
‘ <i 4 Vas < 
itself In he remedy for infirmities in apprehensiot 


re should be prosecution and punishment depended as mucl 
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commerce and did not cover the subject of 


the action by the Conference on Uniform State 
Laws His committee was endeavoring to work 
out matters that related to interstate commerce and 


that could not be affected by the Conference. Gen 
eral MacChesney briefly replied, in support of his 
Mr. Harvey F. Smith, of West Virginia, 


expressed the view that there could be no control 


position 


of this question by the state and that the on) 
solution lay in federal action. 
William Marshall Bullitt, of Kentucky, d 


clared that unless the Association proposed to 
abrogate its functions entirely in favor of the Com 
missioners on Uniform State Laws, it ought at least 
to reserve to its own committees consideration of 
this subject In conclusion he inquired of Mr 
MacChesney what voice the Association or its mem 
reaching the that was 


hers had had in decision 


reached by the Conference on Uniform State Laws 
Whether it was wise for the Association to con 
tinue to contribute large sums of money to the 
conference? Whether or not some committee should 
be appointed to consider and report at a future 


the Association should continue 
it was paying to the Conference, in 
the decisions of which it really had no voice! 

Mr. W. H. Washington, of Tennessee, spoke 
briefly in favor of the action of the Conference and 
appealed to the body to stand by the action already 
taken. Mr. MacChesney replying to the inquiries of 
Mr. Bullitt, gave details showing that the Associ- 


meeting whether 


the subsidies 


ation had been represented in the consideration of 
the Acts He also spoke briefly of the work of the 
Conference and expressed the opinion that, in view 


of its close relations with the American Bar Asso 
ciation, the appropriations for it should be greatly 
increased. On a vote Resolution No. 7 of the re 
port of the committee was lost. 


Professional Ethics Committee Reports 
Mr 


Committee 


Thomas Francis Howe, Chairman of the 
on Professional Ethics and Grievances, 
wished to call the attention of members to two mat 
ters which had had serious consideration at a meet 
ing of the committee in Denver. It had become 
to members of the committee that while 

the standards of business ethics throughout the 
country had been steadily advancing, professional 
standards had not only not kept pace with the ad 
but had probably been steadily lowering 

was particularly apparent in the legal pro 
from the commercialization of the practice 

of law The committee had taken steps to deal 
with the problem in two ways—both from an edu 


apparent 


vance 
That 


fessior 


cational standpoint 

It had found that the study of professional 
ethics was only an optional course in a vast number 
of the accredited law schools, and it had therefore 
resolution that it should undertake, in 
cooperation with the section of legal education and 


adopted a 


the Association of Accredited Law Schools. to con 
sider whether these schools might be induced to 
include the subject in their curricula as a compul 
sory subject: and that it should further consider 
what could be done in this respect with other law 
schools not included in the accredited list. It had 
occurred to the committee that perhaps one of the 


these other law schools did not include the 
subject in their curricula was the fact that they did 


not have conveniently at their disposal the means 


reasons 
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which had sent out thousands of 


iphlets and otherwise cooperated. 
Law Schools Defended 


ludge Andrew A 
ception to certain of M1 
He observed that he was a 


ship committees, 


pan 


Bruce, of Illinois, took ex 


Smith’s remarks concern 
| 


schools 


ing law mem 
ber of the first citizenship committee and perhaps 
had something to do with starting the movement 


here were charges made in the report which were 
which not true, and he would 
that to every recent graduate of the 
ools of the country. “We gain nothing in this 
paign for American citizenship by 
.’ he continued. “The truth is bad enough. | 

ly with Senator Smith in his recom 


thoroughly 
that th Bar [Examiners should 


ext! 
Car 


ivagant, were 
law 


S¢ 


exXayereta 


agTee 


mendation at make 


the Constitution and the history of the Constitution 
i prerequisite to admission to the Bar But there 
Is no Wisdom or justice in really insulting the lead 
ing law schools of the United States Michigan, 
Harvard, Yale, Columbia, Chicago and the others 
by saying they are not teaching the Constitution 
r by making false statements about them 

“The fact that the printed catalogues do not 


chronicle the whole curriculum means nothing 
more than the fact that a railroad time table gives 
you ly the principal towns between Chicago and 


Denver; because it does not mention all the inte 


mediate towns it does not follow that you do not 
pass through them I venture the assertion that 
Senator Smith with all his wisdom—and I bow to 


him, | have used his writings—has not visited out 
law schools It is not true to sav because we 
emphasize the Fourth, Fifth and Fourteenth 
\mendments and the Commerce Clause of the 
Constitution, that we teach from those clauses 
merely the commercial aspects of the Constitution 
Those amendments touch every phase of consti 


tutional government and every phase of our history, 
and | le it to any school graduate of 
the last ten years of an American law school, and 
! think they will bear me out in saying that though 


will ave law 


perhaps many schools do not teach the Constitution 
as it should be taught, the great majority of the 
S( ho« Is do teach it - 


Amendments to Citizenship Report Presented 
Judge Bruce thereupon offered an amendment 
to the committee’s report qualifying the generality 
of the assertion as to law schools by inserting the 


words “many of” before “law schools.” Mr, Smith 
here arose and said that this was not a matter of 
argument but of demonstration. If any law school 
in the country would send him its course of study 
showing that it taught the Constitution as he had 
defined its teaching, he would make a public apol 
ogy through the pages of the Journal. However 
he had no objection to the first amendment. Mr 
Bruce thereupon offered another amendment: to 
strike out of the committee's report the statement, 
“we have examined with care the courses of study 
of the leading law schools of the country. They 
teach by decided cases something about the con 
tract clause, interstate commerce, the Fourth, Fifth 
and Fourteenth Amendments.” Mr. Smith objected 
to this. The statement as a whole had been care 

fu considered by the committee, including Mr 

Beck, who was then in London. After a further 
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who thought the remedy could not be found 
in this direction had been expressed in a decision 

t Michigan. The com 
mittee, however, was not prepared to acquiesce in 
the of some of the views expressed in 
that decision, although it must be admitted that it 


by the Supreme Court of 


soundness 


was not without support in the tradition and law 
of our trial procedure. The American Medical As 
sociation had considered and indorsed the views 
expressed in the report of the committee rhe 
\merican Psychiatric Association had also made 


recommendations quite similar to those approved 
mittee. He moved that that Association 
instruct the committee to continue to promote the 
passage of the bills mentioned in the report as hav- 
ing been favored by the committee and heretofore 
recommended by the Association, and that it op 
pose the Caraway bill or any similar measure hav 


1 
by the ce 


ing for its purpose the abridgment of the powers 
of the United States judges in the conduct of jury 
trials. The motion was thereupon adopted. 


(Chairman Butler of the Committee on Federal 
Taxation regretted to report to the Association the 
l Mr. Parker H. Hoag, a valued member 


leath of 


of the committee. It had little to report except 
that it had attempted to watch legislation on its 
particular subject. The report had been printed in 
advance and was available to members. Most of 


the work mentioned in it had been done under the 
management of Mr. George Morris, 
f the committee, the chairman having been 
participate on account of sickness in his 
All the committee had to ask was that it 
mntinued 4 resolution to that effect was 


efficient secre 
tary 
unable to 
family 


ve ( 


Salaries of Federal Judges 
Mr. A. B. Andrews of North chair 


1e committee on Salaries of Federal Judges 
presented its report. It had three recommenda 
tions to make: that the committee be continued 
during the ensuing year; that it be authorized to 
do what it can to insure the passage of S. B. 2858 
to fix the salaries of judges of the federal courts or 
like legislation; that the Association approve S. B 
2858 and direct the Secretary to send a copy of the 
that 
committee as 


Carolina 
man of tl 


member of congress; and 
appropriation be for the 
will enable it to appeal at the proper time by letter 
to ¢ the Association to write to 
members of Congress to support the pending bill 


resolution 


to every 


1 


made 





very member of 


ind to enable the committee in other respects to 
render effective aid 

The committee had cooperated with the com 
mittee of lawyers, headed by Hon. Thomas Haight, 
former U. S. Circuit Judge for the Third District, 


in urging action by Congress. The bill previously 


referred to had already passed the senate and been 
by the House Committee and placed 
on the calendar action However it had not 
been reached before July 2, at which time further 
consideration was deferred until Dec. 9. The only 
matter of interest he could add to the 
printed was that Rhode Island had this year added 
$2000 to the annual salary of Supreme and 
trial court judges. New York had also increased 
the salary of district judges from $10,000 to $15,000, 
and had further continued the provision that Kings 
and New York County should pay their 


rted ut 


for 


rept rt as 


County 
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recommend: 


“Greater Efficiency in Judicial Procedure” 


\fter the eport mittee followed the 
symposium on Judici Procedure Mr. Robert 
Dodge of Bost there vered an address 
on “The Judi i { ounc! vas followed by 
Mr. Edson R. Sunde ho delivered an address 
on “Exercise f tl R Making Power,” and by 
Mr. Roscoe Pound whi “The Canons of 
Procedural Reform 

North Carolina Judicial Council 
At the conclusi e addresse President 


chairman ot 


ated 


North Carolina Act, pa 1925, was model 

on the Ohio Ac lhe | had been created 
“for the continuous stt the organization, rules 
and methods of practi cedure of the State 


workings o 
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and results obtained b tem The Council 
was composed of the ( é Justice and four As 
sociate Justice s ot the St eme Court, the twenty 
district court jud the Attorney General and one 
practicing attorne from each judicial district ap 
pointed by the G ernor term of tw veal 
with the Chief Justice ¢ president It ‘ 
required to me vice a ind report annuall 
to the Governor the kings ot the ystem 
with its recom: ti » changes needed 
and the Gover | to transmit tl r 
port to the Ge Asse \ it] sucl re 
mendations a e mig een dvisable Phe 
Conference m a recommendatiot1 
relation to the ule tice nd pI cedure 1 
the consideratior the ore the courts 

Chief Just Mar (| woke briefly 
on the necessit ( e usele forms 2 
technicalities is mie vetting n efthcient 
administrati Justice ‘ some concrete 
illustrations of v Justice | be expedited fron 
his experience on the Si e bench of his state. 
secretary Mact iC K¢ e read telegrams 
from Treasurer \ hams a Chief Justice Taft 
expressing appre t the essage that had 
been sent them t ! f the Associatior 
Secretary MacCracken, cl the Memorials 
Committee, then read the t of that « nittes 
the audience st ling t clusion 

- - , 
Sixth Session 

Hon. R. | Sanet er President the 
\ssociation, presided at the sixth session He it 
troduced Hon. 7] is Norton of Chicago, who 
delivered in interes og scl larly address Ol 
“National Enct hmet State Agegressions 
His emphasis the aggressions of the states 
national pret es, on the courts, on commerce 
on property, « ert ‘ o doubt a strikingly 
new point of ce whose attenti 
had probably be et efly to the dangers 
from the nati r Idress w stent 
to with close 

\t the ( ¢ cle é ~ (} 1 
Saner introd } é iker. Mr. Dune; 
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the London trip on account « al acti 
In connection with that mem e attal H 
received with applause and p leli 
highly informative address ot ( ¢ 
the English Law of property 
At this point Chairman S$ t 
would call President Long t 
velcome t Sir James Aikit ent 
Canadiat sar Association the 
form \t the conclusion the 
tinguishe tor was calle 
and he responded in his ust é 
seldon pt rini in occaslo t t 
his part to cement the cor et 
Canada and the United Sta ( 
something t \nglo-Americat ( 
occasion Was no exception al t r 
greeted his brief words showed t t thie ent 
he expre ed were also entertal ( ¢ 
” " , 
Seventh Session 
President Long in the cl 
presented for the Committee o1 ( é 
Word “Att ” é 
mittee was < -- ‘ ‘ 
read a 5 
n the Revi et | ¢ 
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10.00% fhic ( ‘ 
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ind signe \ é 
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al +e erni eK 
1925, ar tl 
ts otf fit é 
( Os rerere T ¢ 
Code lhe é 
pages No request being made ‘ 
t this special committee é 
nounced that it would be discor é 
the ses 
In t! ( nnection é t 
me Iments made to the H« e s 
al a 7 yy the rr IS¢ 
que it] r art of the la 
luly Jou This | I é 
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the statutes Chey are prin 
there flict between the 
sect n I e Code and the « 9 
f legislati heretofore enact 9 
I all 3 1 ses to such enact € ¢ 
t was the intention of the « ( 
nd the house t revise the st ( é 1 
States by titles in the future, a1 S 
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Phe is W. Shelton of Virg 
the ( I ttee on Uniform |] 
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a spec ticle j the July ¢ 
which the « mittee desire 
bers f the \ssociation was 
have t S¢ itors get 1 t e€ 


















PROCEEDINGS OF ANNUAL MEETING 





571 








the pre erred list just as 


year or more ago 





( vhat the bill was 

‘ rticularly to thank 
the Association for their as 
c d that the commit 
responses as to the bill 

¢ er cent of the senate 
e1 ne would get be 

ught up some 

ut through. The 


ittee continued 


in Regard to Veterans Bureau 


et t here presented a 
( mmittee recom 
It was 


tion trom Gen 


dit t f the United States 

tit thie vympatheti cor 
American bar Asso 

é ecuring proper 
ne and minor wards of the 

re f their persons and estates, 
s in the several states and 


lve problems 
eep interest of the 

veltare ol the 

eteral the world war and the 


eir all for thei 


i t the Vet 
¢ lems bove men 
directed the 
vy with the re 
ate members oft 
the Director as 
he reau and its Director 
h the guardian 
Is of the vovern 
( i! « il! eK 


“t. Paul presented the 
teworthy Changes 


( ( er ( which the 
ted to the lack of order 
1 
tate session aws. 
t ( iwver that 
¢ tute iw iil are 
‘ T ling the CASE 
| 1 #7 
é ill known 


t ma be easily 
¢ { n | which 
\ arse this hill 
or ¢ { ogress ind in 
t \ tion ft send a 
t t ers of the bill 
tees bef re wl ich 
secur ts passage lhe 
té 
D. C., Chair 
‘ ( P f Date of the 
, that the com 
ep g the past year 
‘ pres Rea 
1 amendment 
é tion had 
/ t z » far the 


and Frank Pace of 





House Committee has reported a similar resolution 
three separate times but it has not yet come to a 
debate or vote in that body. All the members ot 
the House Committee and leading members of the 
House seem to be of the same opinion as the Senate 
It was possible that at the coming short session of 
Congress the resolution would be put to a vote, in 
which case it would undoubtedly pass the House 
The committee recommended that it be continued 
and that the President, as heretofore, be empowered 
to appoint an auxiliary committee of forty-eight, 
ne member from each state, to assist the regular 
committee and be of the committee in case the reso 
ition is passed by Congress and reaches the State 


The motion was adopted 
Legal Aid Committee 


\Ir. Reginald Heber Smith, chairman of the 
Committee on Legal Aid, made a brief report. Most 
he thought, were reason 
To those to whom 


of the members by now, 
bly familiar with the subject. 
the matter was new he suggested the reading of a 
bulletin published by the U. S. Department of 
labor in March of this year, entitled “The Growth 
of Legal Aid Work in the United States.” He espe 
cially recommended the reading of the preface to 
that bulletin written by Chief Justice Taft, 
in a page and a half would give the reader a classi 


whi h 


exposition of the underlying philosophy of Legal 
\id, its present importance and its future possibili 
ties At the St. Louis meeting in 1920 he felt called 


to express his disappointment with the Amer 
ican Bar for what seemed to him its slowness in 
understanding the legal difficulties of the poor. He 
was especially glad to say today, however, that the 
conviction had been deepening and strengthening 
from year to year that the American Bar would 
ubtedly see that legal aid work was carried on 
The Committee on the Incorporation of the 
\merican Bar Association was continued at its re 
quest, after which Mr. MacChesney of Illinois pre 
sented a resolution requesting the Executive Com 
mittee to work out a plan whereby, in the absence 
of a member of the General Council, certain desig 
nated persons shall act instead, either by providing 
that the vice-president and members of the local 
councils shall act in succession, or by providing for 
the election of an alternate by the delegation from 
at the same time as the election of the 
member of the General Council, or through some 
other method whereby it may be ascertained in ad 
represent the state in the absence 
f the regular member The resolution was re 
ferred to the Executive Committee 


vance who will 


New Officers Elected 


Chairman Armstrong of the General Council 
presented its unanimous nomination of the follow- 
officers of the association: President, 
Charles S. Whitman of New York; Treasurer, 
Frederick E. Wadhams of New York; Secretary, 
William P. MacCracken, Illinois; Members of the 
Executive Committee: Jesse A. Miller of Iowa, 
William M. Hargest of Pennsylvania, Amasa ( 
Paul of Minnesota, William C. Kinkead of Wyom 
ing, Henry Upson Sims of Alabama, James Weston 
\llen of Massachusetts, James F. Ailshie of Idah 
Arkansas. The nominations 
vere unanimously approved, after which President 
ippointed Mr. Armstrong of New Jersey, M1 
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\ll those customary modes of descent, a hun 
dred and three different kinds, representing not 
only the romance of the middle ages, but a romance 
ol far earlier times that had persisted in spite of 
the coming of Normal feudalism,—all those customs 
were alive in England up to Last New Year’s eve 
They disappeared when midnight struck. 

You are all familiar with so-called English Man 
orial incidents. Almost all England is divided up 
into Manors which were consolidated into thei 
present form by the Normans and their successors, 
some eight centuries ago, but which represent far 
earlier forms of local organized life. The Lord 
of the Manor possessed certain important rights 
and privileges which were of money value. He 
could impose upon the tenant fines and forfeitures 
(or premiums) for renewals and a sum, called re 
on the death of the tenant. The Lord had a 
the death of a tenant to take the best 
sometimes the best chattel, called a 
He had also mineral and timber rights 


rhey 


even 
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right on 
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“heriot.” 
\ll these were effective incidents last year 
have now passed away forever. 

Under the new Acts, title to land held from a 
Lord of the Manor must be enfranchised into free 
hold, the tenant to pay compensation within ten 
years to the Lord and Steward of the Manor. The 
Manor itself is not destroyed; it will now be seen 
to be what it has in fact long been, “an historical 
ghost.” Certain famous connected with 
land which only emerge at the time of coronations, 
“Grand and Petty Sergeanty,” have been preserved 
as historical land-marks. They were preserved in 
1660 when the bulk of English feudalism was de 
stroyed by statute; they are now to continue. With 
this exception, and excepting also certain eccle 
siastical tenures known as frankalmoign, all land 
in England is now and will be henceforth held in 
“free and common socage”; that is to say, it will 
be freehold. That, then, is the first great reform 
achieved by the new acts,—the abolition of copy 
holds and customary tenures and the making of all 
land freehold. 

| now come to 


services 


the changes respecting in 
heritance. 

We Americans have been brought up to the 
fair rule that in cases of intestacy all the children 
should inherit equally. We owe that of course to 
the foresight and audacity of Thomas Jefferson, 
when he successfully passed through the Virginia 
House of Delegates in the face of an aristocratic 
society a resolution abolishing primogeniture in the 


New State. What then was passed into law in one 
State soon became, as you know, the fixed cus 
tom of all, until now after a hundred and hfity 


years, for a parent in the United States to prefet 
a first-born son over other children merely because 
he was first-born, would be considered’ un 
\merican. 

For eight hundred years, however, throughout 


England there has been developed another idea 



































576 























































Che Norman 
the eldest son 
the Sovereig 
part oft the he: 
as to the Soy 

For hun 


were trained t 


Primogt niture 
Law of Propet 


I was n 


were, taken 

law of successi 
and we saw 
thought 
completely a 
in parliament it 
ancient 
lish modern tl 
\ careful « 


modern w 


repre 


1 
law | 





land by the « 
people adopt | 
In the few case 
eldest 
very 


son was 


large; it 


of estates of n 


based upon 
be the 
for his Wile 


ulation of a 
Somerset 
register of all 
England and 
Diocesan Re 

Ni t onl) 
iture and 1S€ 
pletely new ¢ 
the m 


and 


storing 
brothers 


placing husbar 
each other's | 
husband and 


a husband a1 


of conspiracy 


Formerly 
and wife as } 
entireties.” The 
deal with rent 
could not sell 
rence On the 
the survivor al 
tenancy 
tenancy 

I shall ; 


devoluti 





eldest son was 


illustrated, secon 


sponsibility for 


IK 


; 


establis he the succe 
i him to se 
te t teudalls 
I ed ¢ tate 
I t her lord 
t iy mixed 
t Eneli 
{ cce ~ I 
eory ot | 
et rf the 
t doubt many 
, 
, { rore when t 
test l first mad 
Pr eniture—whicl 
true Knegland 
t course of the 
( that, after 
repre sentec 
een led to 
+ ( tl ) 
’ rule of inherit 
the ru t! 
me to make the 
ttleme 
f | i ded ¢ 
. { ne in t 
I t ‘ 
( by experie 
I t ta testat 
er relative 
f — tior ' 
1} 
‘ l » i 
VW the 
) 
d vill | 
k to t ar | 
‘ 4 
\ , Drit 
; p ict i 
intestac 
ent priorit 
«i | h { t 
emote! ki 
equa teri 
"4 
il ; te 
irp 
innot 
t ¢ law 
t i | 
r il t ] 
r t 1 té1 
t the husbat 
ife’s nsent | 
vithout | 
the wh 
the ne \ 
ert t 
I \ iV 








cre 1s 3) V1 
the perso1 
I 
, plate, et 
I estate l 
the husbat 
estate mM. 





e hus nd 1 
Toll i 
| In 
i? + Y 
if the ( ( 
a life intere 

en divide bet 
, 
ce nd the 
, 
leath In ( 
e husb I 
‘ | ] 
or the ch 
inate ‘ 
tai li ' y 
( eaves 
ere 1 " 
1] 
| het 
I et e¢ 
( no ( t 
ent r pare 
pa 
aear I S 
' subject 
1 r 
nad 
ad ¢ 
( rent 
an t 
Ve ¢ I ea 
icles 
+1 ‘7 
thie es 
rst « 
ect s¢ 
ho] - 
( 
1 S I r ¢ 
ter { il | 
on | I I 
cr 3s 1 t f 
¢ ( 
respec I 
nteresting 
I I 
1 1 
Wiicn 1 
ir Ame . 
{ | ~ 
j ] f 
ized ol 
re \V 
iw 
T é 
~~ e 
( 
iN \ 
new \C 






























ped it English and 


“NGLISH LAW OF PROPERTY 





ic] me have 


found to 
shifting and 
le settlement, ex- 
old techni- 

will no longer 
ntelligent understanding of 


fter be found only 


mainders, 

is £ ¢] 
2 ‘ 
that tamous 

een Case.” 


reaiter 


yr lease- 
a trust, 
o tie up stocks, 

same way 
or entailed; 
? perpetuities, 
lives then in being 
ination of such 
ition of the period 


freehold « 


means of 


é ls in the 
1 up 


inst 


legislation will find 


ther amendments, for instance 


because they 
behind 


called 
nter ‘ ] > ] ‘ 
s decently a 


not be 


need 
of the bene- 


hat they 
nterests 
Mortgages. The 
land held in fee simple will 
t ways 1) by a lease of 
1 or three thousand 
yf the term 
deed expressed to 
rtgage.” Che study of no 
has given me 
sat of Mort- 
\merican 
quity, and as 
Tonight I can 
Act 


interested 


in 


years, 
on re- 


re len ; law 


thay +} 
tnan Ut! 


as 


in 


é v of Property 
one 


fter use tl effete 
convey- 


by 


at 
nents of 
the 
mortgage 


-  .) 


be ulled by name 
ictice A will 


ill proceed ind this Deed also 
» by way of legal mortgage will 


1” , le.” et \ settlement 
lement,” etc., and the instru- 


his Trust Instru- 
repeal of the Statute of Uses, 
{ iv: “To the Use 

lozen interesting 

ence 

eyed to an infant; 

é lence of age by parties 

c estates, it will hereafter 
| tie 1 deeds are of full 
be necessary for a purchaser 
é die together in 

i tful which of them 


a disaster at 
will | 


in 
iereafter 


ntemnilationn ; 


emplation of mar 


be 


the 


revoked 


riage not heretofore to be by 
lemnization of the marriage. 

The tiresome rule against gifts to the unborn 
child of an unborn child, the so-called rule against 
double possibilities, has been repealed. 

The inconvenient doctrine of interesse 
also abolished and hereafter all 
leases are to take effect at once at legal terms. 

\ll powers of attorney, if relating to land, must 
be filed, and—which is a matter of great importance 

a statutory declaration by an attorney to the ef 
fect that he has not received notice or information 
of the revocation of his powers, if made immediately 
before or within three months after any payment 
to or act by him, shall be taken to be prima facie 
proot of non-revocation, 

It will probably surprise you to know that reg 
istration of deeds and wills has not been made com 
pulsory in England by the Land Registration Act 
1925. The old law made registration of title (to a 
limited extent only) compulsory in the Counties of 
London, Middlesex and Yorkshire, and permitted 
extension by an Order in Council, when any county 
council requested such extension. This gave the 
local land-owner the key to the situation. The 
result is that the Act was not extended. The new 
law removes the County Council veto and after an 
interval of ten years, in order to test the new 
method (a characteristic English procedure), Com- 
pulsory Registration may be extended by an Order 
in Council if approved by both Houses of Palia 
ment. So that in the year 1936, there may be com- 
pulsory registration of titles throughout the whole 
land 

[ judge that there is some confusion respecting 
the terms of the new Trustee Act 1925, particularly 
as applied to the administration of assets in Eng 
land belonging to American estates. 


1S 


as 


SO 


termini 
reversionery 


is 


The Administration of Estates Act 1925 pro 
vided that “(14) (1) Where a trust corporation is 
appointed an executor in a will either alone or 


t 
jointly with another person, the Court may grant 
probate to such corporation either solely or jointly 
with another person as the case may require, and 
the corporation may act as executor accordingly.” 

But that does not mean a trust corporation in 
the American sense; such a corporation cannot act 
Custodian Trustee in the British Isles. The fa- 
miliar “Trust Company” of all our States has no 
authority to administer English property under an 
\merican will or an American Grant of letters of 
administration, even though it may have a Branch 
in England and though it be empowered to carry 
on a banking and financial business there. 

In all the new English Property Acts, 
the new Trustee Act, and the Amending 
“Trust Corporation” means “the Public 
or other person holding an official fiduciary position 
and any other corporation constituted under the 
laws of the United Kingdom or any part thereof 
which satisfies the Lord Chancellor that it under 
takes the administration of any such trusts with 
out remuneration or for charitable purposes. This 
excludes, of course, American Trust companies 
which may be operating in England 

Administration of the English 
\merican estate can be carried out effectively by 
the appointment of some individual, under a Power 
h copy of will and American Pro- 
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ALFRED HEMENWAY 

One of Association’s Founders nored at Denver Meeting 

bate attached, duly 

as the foreign expression is, 
in the United States 

English executors and trustees can charge no 


the will or 


before a British Consul 


remuneration for their services, unless 
trust deed explicitiy authorizes such charge, and 
Trustee. On the other 
idministrator in England ap 


\merican executor would 


always excepting the Publi 
hand, 
pointed on behalf of an 
be paid such fees as the American law provides or 
as had been agreed between the parties. 


an ancillary 


Such is my very inadequate sketch of the more 
salient features of the recent changes in the English 
Law of Property Only experience can tell how 
beneficent the provisions of the various Acts may 
prove to be, or how suggestive for lawyers and 
legislators in other countries. ; 

But so far as the eye can see, the Acts con- 
stitute a true reform, the greatest reform of the 
law England has seen for 266 years, and I am 
confident that it will have an effect upon future 


legislation in many States where Common Law pre 
vails. It gives a death-blow,—rather belated per 
haps—to that feudal which has dominated 
English thought since the William the Con- 
queror. It tablishes for the first time legal 
equality of property rights in the English family, 
between brothers and sisters, husbands and 
It is a 


for women. It is a 
new victory for the common people. 


system 
time of 


es 


as 
wives. new charter 
It is a bold 
declaration that no longer shall the specialized con 
veyancer keep English | Shakespeare 
puts it, “cabin’d, cribb’d, confined.” It assimilates 


as nearly as possible the means of transfer of real 


YT yperty 


«as 
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property to the means of transfer of 


It opens up new fields of infil 
in which no nation hi: 


erty. 
and trustees, 
perhaps none has equaled) the | 
cleared up the confused and tangled 
turies. It has in fact, I think, succes 
the jungle. 





As inheritors of some of the blessings of the 
Common Law (and some of its inconveniences), 
let us as American citizens be grateful to Lord 
Birkenhead for his efforts in pushing to consum- 
mation this great and notable retorn 

Where to Find Human Nature 

“Whether a lawyer confines s activities t 
the office or engages in additiot t wider field 
of the trial of causes, he must di ith humar 
nature. He should be a student t at all times 
and under all conditions, but the essure of his 
professional work, the necessiti¢ social and 
the limitations of a short lifetime revent his 
learning what he needs to know lely from con 


tact with people. He is forced to g 


whose work has been or is the study human 
lives in every conceivable state ¢ tion and 
to portray their natures, characters ositions 
minds, souls and environment, which lead men and 


depart from the usual ¢ 


| life to follow a vicious life 
reer, or to change and shift from 
dition of mind to another leading to | 
in the situations in which the 
them in working out the the 
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mind 
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Of the Boston, Vass.. Bar 


rst time in this coun- 


ture ne of our states pro- 

é he tion ot a permanent 

sisting of judges and practising 
continuous study of the organiza- 
ethods procedure and practice 
el the State the work 

the results duced.” A biennial 
slature the work of the 

ed W “recommendations 

existi conditions,” and pro- 


e submission to the 

suggestions “with re- 
| procedure.” 
yuncil, so-called, was 
councils have been 


ther states, and bar associa- 
e taking the matter up and ap- 
es t vestigate and _ report. 
neils will fulfil their purpose the 


but the experiment is an inter- 


eforms the judicial system of 
have been largely brought about 
11 There has been no official or 
t has bee t study continuously 
e court issemble statistics and 
means of improvement and 

le chang The legislatures 
tereste other matters. Tem- 
ns have been appointed to con- 
ble1 nd have made reports. 
imittees have striven intermit- 
ineftecti y ft effect reforms. 
to the initiative of individuals, 

e not always been fortunate. 
bes st criticized for inat 
em, al mplaints of the work 
e¢ iced in increasing volume. 
t the licial council idea is to 
e} ministry of justice 

t years received such weighty 
a is needed, Dean 
‘charg vith the responsibility 
ettective instrument 

sting, as he put it, of “a body 
tudy the law in its actual 

to ascertain the legal 

it} the defects in the 
stice t academically or 

e light everyday judicial ex- 


te, consistent, law- 


nent.” This sugges- 





tion was indorsed by Judge Cardozo in 1921, in his 
brilliant address before the Association of the Bat 
of the City of New York, in which he deplored the 
fact that the courts are not helped as they ought 
to be in adapting law to justice, for the reason 
that they and the legislature “work in separation 
and aloofness,” and there is no one to mediate be- 
tween them, no one to give warning that help is 
needed. ‘The legislature,” he said, “informed only 
casually and intermittently of the needs and prob- 
lems of the courts, without expert or responsible 
or disinterested or systematic advice as to the work 
ings of one rule or another, patches the fabric here 
and there, and mars often when it would mend 

The duty must be cast on some man or group 
of men to watch the law in action, observe the 
manner of its functioning, and report the changes 
needed when function is deranged.” 

Judge Cardozo’s ministry of justice would have 
within its purview the whole domain of substantive 
law, but his reasoning is, in part at least, the same 
as that on which is based the less ambitious plan 
of creating permanent official boards for the con- 
tinuous study of the organization, practice and pro- 
cedure of the courts. 

The first specific suggestion of a judicial coun- 
cil of the kind now under discussion appears to 
have been made in 1921 by the Massachusetts Judi- 
cature Commission, a temporary body, appointed 
under an act of the legislature to investigate the 
working of the courts and make recommendations. 
In the course of an elaborate report the commission 
called attention to the fact that the courts of Mas- 
sachusetts had developed as separate organizations, 
having very little relation to each other and that 
there had never been “any central body of a per- 
manent character for the accumulation of informa 
tion and the consideration and discussion of 
questions of organization, practice and procedure 
bearing on the subject of judicial administration.” 
The commission declared that “it is not a good 
business arrangement for the Commonwealth to 
leave the study of the judicial system and the for- 
mulation of suggestions for its development almost 
entirely to the casual interest and initiative of indi 
viduals,” but that there should be a central official 
body, consisting partly of judges and partly of 
lawyers, for the continuous study of questions re 
lating to the courts, charged with the duty of 
investigating the facts and reporting annually to 
the governor. 

Massachusetts was not the first state to follow 


Ohio, as I have said, took 
Q?? 


this recommendation. 
the lead by establishing a judicial council in | 


Oregon followed in 1923 and Massachusetts in 1924. 
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In 1925 such councils we established by legisla 
tion in North olina at the state of Wash 
ington, and in same year the proposal was en 
dorsed by the state bat tion of Pennsylvania 
and North Dakota [he ‘ is now under con 
sideration by the Bar A ( ion of Kansas, and it 
is very likely being dis¢ in other states 
While Congress, acting pon the recommenda 
tion of Chief Justice Taft, provided in 1922 for an 
annual conferenc: the senior circuit judges ot 
each circuit, which should be of great benefit, this 
is not a judicial council the sense in which | 
think the term should be used Perhaps the term 
itself is a misnomer, suggesting a board which is a 
mere adjunct of the cou But that is not the idea 
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state government. I speak of 1 e things, n 
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: el vere I y asked to meet and confer 
From 
tluable suggestions 
gathered, and in 

llected from other states as 
Che ence of the powel! 

r r 1 require the clerks of 
l 


) Way impede 


changes. 


t r, submitted last 
re f the topics the council had 
r, and the effort 
recognized to be only 


lest beginning of the attempt to effect some 
tterment in the judicial system The direction 
influenced in part 
resolve the legislature, adopted in the spring 
1925. which requested the council to investigate 
expediting the trial of cases 
relievil ngestion in the Superior Court 
the Common- 
specific proposals 
¢ e resolve is of interest 
eing t first of several requests which have 
7 the council from the legislative 
cut rtments of the state government, 
h may be made of 
Le ichusetts council 
and while it sug- 
rsed several de- 


recommended 





the abolition of the pecuniary limits now set by 
statute upon the jurisdiction of local district courts, 
hoping thereby to diminish the burden upon the 
Superior Court. It recommended legislation like 
that of Maryland and Connecticut giving persons 
charged with crime the option of waiving a jury 
The question of framing issues in advance of 
trf&il led to so much discussion of the English prac 
tice that at the request of the council I went to 
London in July and made a study of the practice 
before the masters of the Supreme Court. While 
I found that there is, generally speaking, no such 
method of framing issues in England as we had sup 
posed, the study of English practice before trial 
has suggested much that is of interest, and has led 
us already to recommend a statute separating mere 
debt collecting from ordinary controversial litiga- 
providing a method of expediting the 

former. The council also recommended in its first 
report statutes providing for declaratory judgments, 
for the more effective control of interrogatories, for 
the eliciting of admissions before trial of facts not 
really in controversy, and various other acts of 
local interest designed to do away with defects 
believed to exist in the Massachusetts practice. 
With the hope of establishing something like the 
English commercial cause list a suggestion was 
made to the Superior Court to the effect that that 
court arrange by special order for the speedy trial 
of cases in which the parties file a stipulation waiv- 
ing the right to a jury trial and the right to appeal 
upon questions of substantive law and re- 
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lieving the court from the necessity of applying the ticular topics. When such councils shall have e 
rules of evidence. While the Superior Court has tablished their value it is to be hoped that there 
not yet adopted this plan it is now being tried out will be no hesitation in properly equipping them 7 


in the Municipal Court of the City of Boston. their work. The expense in any event will be but 

Considerable interest was manifested in this a drop in the bucket as compared vith the public , 
first report of the council and at a meeting of the benefits which they may bring to pass. 
Massachusetts Bar Association following its publi- With reference to reform in procedure, Pr 
cation the recommendations were discussed and in feccor Sunderland said before this Associati 
substance approved ; q year ago: 

Curiously enough the first suggestion ot the ~ We feel our way like blind met ear to f lt 
council to be adopted by the legislature and to re every cihher Geld of human endeavor more eficient 1 tt 
sult in a statute was the proposal to do away with ods are being sought with restless eag 
the time-honored farce of submitting questions of concern for the old equipment whi ed 
foreign law to the jury as questions of fact. It is The legal profession alone halts and hesitates. }f it is t 
now the law of Massachusetts that the courts shall retain the esteem and confidence of a progressive age it 
take judicial notice of the law of another state or ee ee 
country whenever the same shall be material. This is a severe indictment, but | ubli ord 

Some of the recommendations of the council today will hardly sustain a verdict o! not guilty 
resulted in legislation, others were referred to the Che prosesou™ matiet find where the path ot progress . 
next session of the legislature, still others were lies and follow it. If the creation of judicial coun 
doubtless too radical for the judiciary committee cils is a forward step, even though not a long one, 
and may make their way slowly if at all. It goes there should be no hesitation im making the ex 
without saying that a legislative assembly is not to periment 
be expected at once to adopt all the suggestions 
made by a body like the council. This would be Selective Education in Law 
too much like a recognition of the council as a The Yale School of Law has at ts 
super-legislature, calling upon the representatives adoption of a policy of limiting 


of the people to abdicate their functions. Rapid ae ean 
conhning its efforts to training iperio! ients 





progress at the beginning must not be expected and giao aa ta A 
temporary failures must not lead to discouragement. Instead ot ele: open to al = , 1 ee 
It may be of interest to note that after the irom reputable colleges ae mm the past, tae ce : 
extra effort of getting out the first report, the coun- will hereatter admit only neon vl ang 
cil did not rest upon its oars but at once began its to make a grade of at least . 3 oe a pomghas 
second year of biweekly meetings, and the interest be based on the applicants college 1 id, 
of the members has not flagged. The legislature when his college is not on the approve 
of 1926 has twice, by resolve, requested the council showing that he stood in the highest third of his 
to investigate special matters, one relating to a college class Applicants not a tted in this way 
new method of enforcing bar discipline and the may appear in person for a lav titude « na 
other having to do with the possibility of devising tion, the result of which will be « ler iss 
some method of disposing expeditiously, outside the ing upon their qualifications, for entrance \ man 
criminal courts if possible, of minor violations Of who has failed in another law scho | not be 
the automobile laws and traffic regulations rhe admitted to Yale. In addition to maki these 
Governor, too, requested a special report from the regulations for men beginning the study of law, 
are er oor. glo Hedy <7 onl Big ny = oR at. ocho lg cate aga ter 
his annual address to the legislature at the opening CORE Ee ee = more TS 
of the session of 1925, made st ecial reference to the these men have been asked t mt aw ool 
first report of the council urged that it be given "COT@S showing that they have passed their work 
careful study, and closed by saying, “We should satisfactorily. The new rule requires transter stu 
utilize the work of this commission 2 dents to show a record of B or its equivalent \n- 
Problems of the general nature of those which other means taken to raise the standard of the 
confront us in Massachusetts must be constantly School is a new requirement that eve tudent 
presenting themselves elsewhere, and it would ap- must maintain an average of C or be ed from 
pear to be self-evident that they may profit ibly b the School 
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referred to a central clearing house of judges and 











lawvers for investigation and report. Given a mem ee 
bership which is not too large for convenient con Unknown and Missing 
. ae e 
sultation and efficient action, with a chairman sin Heirs Searched For 
cerely interested in the work and an able, paid An international organization servmg 
ecr te ‘ | = Sa mmnch time to %. and given Lawyers and working along ethical lines in 
secretary who can devote ich time to it, and iver the search for heirs and legatees in mat 
en annual apropriation of a few thousand dollars ters intestate, testate or contested; also 
t ‘ : . “ owners of dormant bank accounts, trust 
to meet the necessary clerical, printing and travel balances that have terminated, etc 
ing e , I can a 1, = Renneke’ We advance all expenses and handle 
ng expenses, ca see ni eason Why a judicial cases on contingent basis. 
council should not do much good in any state Lawyers and others cooperating with us 
a . S é - in behalf of heirs found receive adequate 
To enable it to acc mplish its purposes more compensation. 
-ffectively there should ES ’ he attached Booklet re our services and_ activities 
effectively there should as time goes On De atta 1e% sent to Lawyers on request. Legal rep 
j + ‘ r resentatives listed for emergency service 





to every such council a paid staff of assistants 01 
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Numa, the Second King, Was 
the First Legislator of Rome— 





Not every lawyer is so 
fortunate as Numa in 
having a nymph Egeria 


for inspiration. 


Nowadays they have to 
depend on more practi- 
cal and surer means of 
finding and developing 


their law. 


With a set of Ruling 
Case Law at hand you 
can get more inspira- 
tion and fact about the 
law in ten minutes than 
Numa ever did in all 
the week-ends he is said 
to have spent in the 


Sabine Hills. 


ost 








There is a pretty story made popu- 
lar by the historian Livy that 
Numa derived his inspiration from 
converse with the nymph Egeria, 
and that he spent most of his week- 
ends at her villa in the Sabine 
Hills. It is pleasant to think that 
a charming woman may have con- 
tributed largely to the building of 
the Roman State; for woman had 
much to do with its downfall, but 
after all Egeria was only the crea- 
tion of some classical fancy with a 
penchant for fairy stories and we 
must consider Livy a trifle childish 
to have believed such a yarn. If 
Numa had owned a text statement 
which did for Roman law what 
R. C. L. does for American juris- 
prudence, he could have done all 
his legal research in Rome and had 
his week-ends free for pleasant 
dalliance. 
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